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Dear Sir or Madam, 

The Federal Fiscal Court (Bundesfinanzhof) has issued an opinion on the 

question of whether it is possible to assess interest on income tax prepay-

ments that have been assessed at too low a rate if interest on income tax 

prepayments has already been assessed for the same periods. 

 

The tax office can also make mistakes and, as a result, a measure may be un-

lawful. The Düsseldorf Fiscal Court ruled that the assessment of a late pay-

ment surcharge is not lawful if the tax office is predominantly at fault. 

 

The fiscal authorities of Bavaria, North Rhine-Westphalia and Rhineland-Pa-

latinate extend the disaster decree in important areas in order to further re-

lieve those affected by the effects of the rainstorm "Bernd" as well as the 

helpers. 

 

On 01.01.2025, the new property tax will come into force due to the prop-

erty tax reform. The standard values will lose their validity as the previous 

basis for calculating property tax. They will be replaced by the property tax 

value in those federal states that have not adopted any deviating regula-

tions. The tax authorities will therefore request a large amount of new data 

from property owners this year. 

 

Do you have questions about the articles in this issue of Monthly Infor-

mation or about other topics? Please contact me.  

I will be happy to advise you. 

 

Sibille Decker 

 

 

  

Steuerberaterin  Sibille Decker 

Berliner Allee 47 

64295 Darmstadt 

Phone: 06151 9183642 

Fax: 06151 9183641 

E-mail: kanzlei@sibilledecker.de 

www.sibilledecker.de  

http://www.sibilledecker.de/
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Income tax 

People with disabilities: claiming health care costs 

and lump sum as tax deductions  

People with a disability can also claim their healthcare 

costs against tax if they exceed the personal contribu-

tion. In addition to the health care costs incurred, the 

disability allowance can be applied. This covers all 

costs that are typical for the disability and that are in-

curred on a regular basis.  

Eligible persons are those who 

can provide evidence of a notice 

from the relevant pension office 

or, from a degree of disability 

(GdB) of 50, a severely disabled 

person's ID card. The lump sum 

also applies if the disability only 

occurs or ceases to exist during 

the year. The amount of the 

lump sum (details here for 2021) depends on the de-

gree of disability. If this is 20, there is a lump sum of 

384 euros, with a degree of 60 already 1,440 euros. For 

people with a degree of disability of 100, the lump sum 

is 2,840 euros - for helpless, blind and deaf-blind peo-

ple it is 7,400 euros. The characteristics "H" (helpless), 

"Bl" (blind) or "TBl" (deaf-blind) must be entered in the 

severely disabled person's ID card. 

One-off or special expenses such as for a cure, illness 

or household help are deductible as an extraordinary 

burden in addition to the lump sum if they exceed the 

personal contribution. 

Landlords can also claim home office allowance 

With the home office flat rate, five euros per day can 

be claimed on the income tax return for a maximum of 

120 days per year - i.e. a maximum of 600 euros. This 

applies not only to employees, but also to landlords.  

The condition is that on the scheduled days the busi-

ness or professional activity is carried out exclusively in 

the home and no place of activity outside the home is 

visited. This applies, for example, to an employee who 

works in his employer's office during the week and 

takes care of the property management of his rental 

properties on Saturday. He could then claim the home 

office per diem for Saturday if he did not make any 

other trips such as to the post office or the hardware 

store for the rental property. The application of the 

home office flat rate is not limited to weekdays and it 

is also not necessary that a full day was worked. 

If, on the other hand, the employee performs the prop-

erty management in the evening after his or her em-

ployment, he or she cannot apply the home office flat 

rate for the rental activity on that day. If a landlord, e.g. 

as a pensioner, does not pursue any other activity, it is 

possible to apply the home office flat rate for the days 

in the home office. 

As things stand at present, the home office flat-rate 

regulation will only apply for 2021, although the new 

coalition government has announced that it will decide 

on an extension for 2022. 

No special expense deduction for cash payment of 

childcare costs 

The Munich Fiscal Court ruled that eligible expenses 

for childcare also include reimbursements of travel 

costs to the caregiver if the services are listed in detail 

in the invoice or contract. However, the reimburse-

ment of travel expenses is not to be taken into account 

as a special expense if the payment is made in cash. 

In her tax returns for  

among other things, childcare costs for her children 

belonging to her household for tax purposes. These 

included expenses for childcare provided by the 

grandmother for six trips (650 km * 0.30 euros/km * 2 

* 6 = 2,340 euros). The travel expenses were reim-

bursed to the grandmother in cash in both years. The 

expenses for the travel costs were not allowed for de-

duction by the defendant tax office. In her action, the 

plaintiff sought the deduction of the travel expenses 

as special expenses in accordance with the Income Tax 

Act as amended for the years in dispute 2015 and 

2016. 

Interest for evasion of advance payments of in-

come tax and for evaded annual income tax 

In the case in question, the plaintiffs were jointly as-

sessed for income tax. For the various assessment pe-

riods, they filed voluntary declarations in which they 

subsequently declared previously untaxed foreign in-

vestment income of the plaintiff. Both the income tax 

assessments, which were subsequently amended, and 

the assessment of interest on the (annual) income tax 

for these periods were made by means of an interest 

assessment notice corresponding to the income sub-

sequently declared. In this interest assessment notice, 

the defendant tax office also assessed interest on 

evaded advance income tax payments for the quarters 

specified in the interest assessment notice from the 

2004 to 2008, 2010 and 2012 tax years and on evaded 

solidarity surcharge on the evaded advance payments. 
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Following the voluntary disclosures, no amended ad-

vance payment notices were issued. In their appeal, the 

plaintiffs objected to the interest on income tax pre-

payments for various quarters.  

In the opinion of the Federal Fiscal Court, the appeal is 

unfounded insofar as the plaintiffs request that the as-

sessments of interest on income tax prepayments re-

ferred to in the application be set aside without re-

placement. The assessment of interest for evasion for 

reduced advance income tax payments in addition to 

the assessment of interest for evasion for reduced an-

nual income tax of the assessment period for which the 

advance payments would have had to be made does 

not result in double interest on the same tax claim if 

the interest periods on which the assessments are 

based do not overlap. 

Inheritance/gift tax 

Tax consequences of the termination of a usufruct 

of real property 

Often, by way of anticipated succession or, better, 

transfer of assets to the next generation, a rented res-

idential building is transferred to children with the re-

tention of the income for the parents. This is expedi-

ently done by creating a usufruct for the previous 

owner, if necessary also for the long-living parent. At 

the time of the gift, a separate property value is then 

determined for the purpose of calculating the gift tax 

and the usufructuary burden is deducted from this 

with its capitalized value. The annual value must be de-

termined from the average of the income from the 

property (without depreciation) and must then be cap-

italized with the multiplier corresponding to the age of 

the beneficiary(ies) (to be read from the official mor-

tality table). If both parents are entitled, the multiplier 

is based on the age of the statistically longest-lived 

parent. An interest rate of 5.5% is taken into account 

for the capitalized value. If only living quarters are 

rented out in the building, a deduction of  

10 % from both the land value and the capital value of 

the usufruct.  

What happens when the usufruct ceases to exist in the 

event of the death of the first deceased? Nothing at 

all, the burden is transferred to the other benefi-

ciary(ies). However, there may be a change in the orig-

inal capitalized usufruct value if the entitled person 

dies a relatively short time after the usufruct was 

granted. The short period is 10 to 1 year, depending 

on the age of the beneficiary at the time the usufruct 

was granted. In these cases, the originally assessed gift 

tax can be changed by the tax office, provided that the 

statute of limitations for payment has not yet occurred,  

i.e. 5 years after the first due date of the tax.  

A variant of providing for the transferring parents that 

makes sense in practice results from a ruling of the 

Federal Fiscal Court. The father transfers a rented resi-

dential property to the daughter while retaining the 

usufruct. After his death, the mother is to receive a 

pension from the income from the property. When de-

termining the gift tax, only the usufruct is deducted, 

but not the pension, because its occurrence is uncer-

tain. It depends on whether the wife survives the hus-

band. If this occurs, the annuity must be deducted 

from the original gift value. Capitalization must then 

be made from the time the pension is drawn according 

to the wife's age. The adjustment is only made upon 

request and without any time limit due to the statute 

of limitations for assessment. 

Real estate transfer tax 

On the Uniform Contractual Framework in Real 

Estate Transfer Tax Law 

The objective factual connection between the acquisi-

tion and the construction of a plot of land, which is 

required for a uniform contract within the meaning of 

the law on real estate transfer tax, is indicated, among 

other things, if is indicated if, prior to the conclusion of 

the purchase agreement for the land, the seller had of-

fered the purchaser a specific building on the specific 

land at an essentially fixed price on the basis of a pre-

liminary plan that was concrete from a constructional 

and financial point of view and had reached (approxi-

mately) the stage of construction maturity, and the 

purchaser later accepted this offer unchanged or with 

only minor deviations that did not change the charac-

ter of the construction measures. This was the decision 

of the Lower Saxony Tax Court. 

On the seller's side, several persons could act as con-

tractual partners, so that the purchaser's claims for 

transfer of ownership of the land and for construction 

of the building were directed against different persons 

under civil law. It was sufficient if the owner had 

"given" the land to the developer who had offered to 

build on it. The actual course of events was decisive.  

It is irrelevant whether the purchaser would actually 

and legally have been in a position to commission an-

other company with the development or to decide on 

another development that deviates significantly from 

the offer of the seller of the land and, if necessary, to 
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obtain corresponding offers. 

Procedural law 

Filing a tax return shortly before the expiry of the 

assessment period - Statute of limitations may ap-

ply! 

The time at which the tax assessment notice left the 

area of the tax authority responsible for the tax assess-

ment is decisive for the observance of the assessment 

period. The point in time at which a tax return was sub-

mitted to the tax authority is irrelevant. This was de-

cided by the Federal Fiscal Court. 

The submission of a statutory tax or assessment return 

is not to be regarded as an application. A suspension 

of expiration does not occur if the issuance of a (favor-

able) tax assessment notice is rejected only after the 

expiration of the assessment period and this notice of 

rejection is appealed. 

In the case of an application assessment, the suspen-

sion of the start-up period is not applicable, so that the 

assessment period begins with the expiry of the calen-

dar year in which the tax arose. According to the prin-

ciples of good faith, it could not be expected that the 

tax assessment would leave the area of the tax author-

ity within the assessment period if the tax return was 

submitted to the tax office only one day before the ex-

piry of the assessment period. 

No late payment surcharge in case of predomi-

nant contributory negligence of the tax office 

The assessment of a late payment surcharge is not law-

ful if the tax office is predominantly at fault. This was 

the decision of the Düsseldorf Tax Court. 

A relevant contributory negligence on the part of the 

tax office existed in the case decided. It should have 

been obvious to the tax office that the plaintiff had vi-

olated her duty to declare due to an error about the 

material legal situation and that the tax office had vio-

lated its duty of care. For from the information freely 

provided by the plaintiff in the declarations of assess-

ment, her explanations of them and, for example, the 

submitted receipts for income-related expenses, any 

competent employee could easily have concluded that 

the submission of VAT returns had merely been omit-

ted by mistake.  

However, contrary to the standardized taxation princi-

ples and the principle of fair proceedings, the tax office 

never requested the plaintiff to submit sales tax re-

turns. Accordingly, the tax office culpably failed to 

prompt the plaintiff to fulfill its declaration obligations 

by providing early notice.  

Other 

Real estate tax reform 2022: cut-off date for the 

status of the information 01.01.2022 

On 01.01.2025, the new property tax will come into 

force due to the 

reform, the new property tax will come into force. The 

standard values will lose their validity as the previous 

basis for calculating the property tax. In the federal 

states that have not made any deviating provisions, 

the property tax value will then take their place. 

Note 

The legislator has enacted a so-called federal model, 

according to which the value of the property is deci-

sive. However, only the states of Berlin, Brandenburg, 

Bremen, Mecklenburg-Western Pomerania, North 

Rhine-Westphalia, Rhineland-Palatinate, Saxony-An-

halt, Schleswig-Holstein and Thuringia have adopted 

this model.  

The other federal states have enacted their own de-

viating laws. In Bavaria, for example, from 2025 only 

the area of the land and buildings will count for the 

calculation, not the location. The value of the land 

and the real estate on it does not play a role. 

The Internal Revenue Service will be requesting a vari-

ety of new data to be submitted by property owners 

this year. The deadline for property 

owners for the status of the data is Jan. 1, 2022. How-

ever, property owners do not have to take any action 

on this cutoff date for the time being. They will be in-

formed further by public notice at the end of March 

2022. 

public announcement.  

The property owners have to deal with the type of 

property, the size of the property area, the applicable 

standard land value, the amount of living space, the 

year of construction and the co-ownership shares of 

the condominium(ies) in the corresponding residential 

properties. In some cases, the required information is 

not so easy to determine. Another complicating factor 

is that the tax authorities currently assume that the 

data must be submitted to the tax office by 31.10.2022 

in the form of a declaration (so-called declaratory 

statement). 
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The specification of the financial administration in the 

course of the property tax reform 2022 to be accom-

plished means that in the coming months approxi-

mately 36 million real estates, under it 24 million resi-

dential real estates, must be evaluated again. Remark-

able with the time default is the circumstance that the 

submission of the explanation - electronically (Elster 

portal) -, only starting from 01.07.2022 to be possible, 

for it however up-to-date still no explanation forms ex-

ist. 

Annual financial statements: Disclosure deadline 

for 2020 extended 

The Federal Ministry of Justice (BMJ) announced that 

no administrative fine proceedings will be initiated for 

the late disclosure of the 2020 annual financial state-

ments for small and medium-sized corporations until 

07.03.2022. This was also pointed out by the German  

Association of Tax Consultants. 

On Dec. 23, 2021, the BMJ published the following 

message on its website: "The Federal Office of Justice, 

in coordination with the Federal Ministry of Justice, will 

not initiate administrative fine proceedings pursuant 

to Section 335 of the Commercial Code before March 

7, 2022 against companies whose statutory deadline 

for disclosing accounting documents for the fiscal year 

with a balance sheet date of Dec. 31, 2020 ends on 

Dec. 31, 2021. This is to adequately address the con-

cerns of stakeholders in light of the ongoing COVID 19 

pandemic." 

Note 

The same applies to the deposit of so-called micro-

corporations. 

Floods: tax relief measures extended 

The tax authorities of Bavaria, North Rhine-Westphalia 

and Rhineland-Palatinate are extending the cata-

strophic 

decree in important areas. 

Specific support measures include: 

 Deferrals of income tax, corporate income tax, 

sales tax, inheritance/gift tax and real estate trans-

fer tax for receivables due by March 31, 2022, at 

the longest until June 30, 2022, without installment 

payments. 

 No enforcement action until June 30, 2022 - if ap-

plication is filed by March 31, 2022 for taxes due 

by that date. 

 Interest on deferrals is waived or surcharges for 

late payment are waived. 

 Applications for the adjustment of advance pay-

ments can also be submitted until 31.03.2022 us-

ing the simplified procedure. 

 Relief for those providing assistance in donation 

and corporate tax law. 

 Special depreciation options for reconstruction, 

benefiting business and private individuals. 

 Employers may provide temporary shelter and 

meals tax-free to their employees and their fami-

lies whose apartments and homes have been ren-

dered uninhabitable by severe weather. 

 Generous options for the tax deductibility of do-

nations: For donations to municipalities, cities and 

districts, the simplified proof of donation always 

applies up to the amount of 300 euros. This means 

that the bank statement or transfer receipt is suffi-

cient. 

Catastrophe decree and simplified application forms 

are available online at FinMin Bayern, FinMin Nord-

rhein-Westfalen and Landesamt für Steuern Rhein-

land-Pfalz. 

Dates Taxes/Social Security February/March 2022

Control type Maturity 

Wage tax, church tax, solidarity surcharge 10.02.20221 10.03.20221 

Income tax, church tax, 

Solidarity surcharge 

not applicable 10.03.2022 

Corporate income tax, solidarity surcharge not applicable 10.03.2022 

Sales tax 10.02.20222 10.03.20223 

https://stmfh.bayern.de/service/finanzielle_hilfen/hochwasser_2021/unwettererlass.pdf
https://www.finanzverwaltung.nrw.de/de/pm/finanzverwaltung-nordrhein-westfalen-verlaengert-steuerliche-hilfsmassnahmen
https://www.finanzverwaltung.nrw.de/de/pm/finanzverwaltung-nordrhein-westfalen-verlaengert-steuerliche-hilfsmassnahmen
https://www.lfst-rlp.de/service/flutkatastrophe-rheinland-pfalz/steuerliche-informationen
https://www.lfst-rlp.de/service/flutkatastrophe-rheinland-pfalz/steuerliche-informationen
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Sales tax special advance payment 10.02.2022 not applicable 

End of grace period of 

above tax types when paid 

by: 

Bank transfer4 14.02.2022 14.03.2022 

Check5 10.02.2022 10.03.2022 

Trade tax 15.02.2022 not applicable 

Property tax 15.02.2022 not applicable 

End of grace period of 

above tax types when paid 

by: 

Bank transfer4 18.02.2022 not applicable 

Check5 15.02.2022 not applicable 

Social security6 24.02.2022 29.03.2022 

Capital gains tax, solidarity surcharge The capital gains tax and the solidarity surcharge on it must be paid to the respon-

sible tax office at the same time as a profit distribution is made to the shareholder. 

1 For the past month. 

2 For the past month, for the penultimate month in the case of a permanent extension, for the past calendar quarter in the case of quarterly 

payers with a permanent extension. 

3 For the past month, in the case of permanent extension for the penultimate month. 

4 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 

payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the same 

as the due date. 

5 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the 

tax office. A direct debit authorization should be issued instead. 

6 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 

penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contribu-

tion statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. on 

22.02.202/252.03.2022, in each case at midnight). Regional peculiarities with regard to the due dates may have to be taken into account. 

If payroll accounting is carried out by external agents, the wage and salary data should be sent to the agent approximately ten days before 

the due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 

 

 

 


