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Dear Sir or Madam, 

the German Federal Fiscal Court (Bundesfinanzhof) recently ruled that the 
allocation of shares in the context of a U.S. spin-off to private retail investors 
does not result in a taxable capital gain. Only at the time of a later sale of 
the shares would any capital gains be taxable. 
 
Since the existence of Internet platforms for anyone to sell all kinds of eco-
nomic goods, private individuals have been selling items via these platforms. 
To a large extent, these platforms have replaced the "garage" flea market 
that used to be the norm. In this context, the question then arises as to 
which types of tax may be affected by this. 
 
The Berlin-Brandenburg Fiscal Court ruled that a genuine severance pay-
ment for the loss of a job is subject to wage tax and cannot be used to top 
up a value credit account (time value account), as there is no remuneration 
subject to social security contributions.  
 
On October 20, 2021, the Federal Cabinet adopted the Ordinance on Social 
Security Calculation Parameters for 2022. The Federal Ministry of Labor and 
Social Affairs has adjusted the relevant social insurance calculation parame-
ters on a rotational basis and announced them for 2022. 
 
Do you have any questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact us.  
We will be happy to advise you. 
 
Sibille Decker 
 

   

Steuerberaterin Sibille Decker  

Berliner Allee 47 
64295 Darmstadt 

Phone: 06151 9183642 
Fax: 06151 9183641 

Email: stb@sibilledecker.de 
www.sibilledecker.de 
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Income tax 

Share allotment by foreign "spin-off 

A taxpayer held stock in Hewlett-Packard Company 
(HPC), a corporation organized under the laws of the 
State of Delaware. After HPC was renamed Hewlett-
Packard Inc. (HPI) and HPI's enterprise customer busi-
ness was transferred to its subsidiary Hewlett-Packard 
Enterprise Company (HPE), the shareholders received 
shares in HPE in a "spin-off". The taxpayer's bank 
booked these into the taxpayer's securities account. 
The taxpayer now held the same proportion of shares 
in both companies. The defendant tax office treated 
the share allocation as taxable capital income. The 
Düsseldorf Fiscal Court upheld the action brought 
against this. 

The Federal Fiscal Court confirmed the decision of the 
Fiscal Court and rejected the tax office's appeal as un-
founded. It classified the allocation of HPE shares not 
as a taxable distribution in kind, but as tax-neutral cap-
ital income. A tax-neutral allocation of shares is also 
possible in the case of a US spin-off. According to the 
judges, the prerequisite was that the "essential struc-
tural features" of a spin-off within the meaning of the 
German Reorganization Act were fulfilled. The free 
movement of capital requires an extension of tax-neu-
tral capital gains to foreign transactions. The legal con-
sequence of this application is that the entry of the 
shares received as a result of the spin-off in the tax-
payer's securities account does not lead to a taxable 
capital gain. Only at the time of a later sale of the HPE 
or HPI shares would any capital gains be taxable.  

Costs for commuting accident deductible as in-
come-related expenses 

Expenses incurred in connection with an accident while 

traveling on business ("commuting accident") and not 
reimbursed by a third party are deductible as income-
related expenses. However, payments from the em-
ployer or the insurance company must be deducted. 

The deductible for comprehensive or partial coverage 
insurance is deductible. However, if the insurance 
amount is increased because of the accident and the 
repair costs, these increased costs may not be claimed 
against tax. 

You must prove that you have actually suffered an ac-
cident, that this accident occurred on a business trip 
(e.g. on the way to or from work) and how high the 
accident costs are. Proof that an accident actually oc-
curred can be provided, for example, by means of ob-
jective evidence such as photos, expert reports, police 
accident reports, accident descriptions to the insur-
ance company, the naming of witnesses to the acci-
dent,  
time and place, as well as invoices and receipts. 

Private sales of assets via internet platforms 

Since the existence of Internet platforms for anyone to 
sell all kinds of economic goods, the best known of 
which is probably still "eBay," items have been sold by 
private individuals via these platforms. To a large ex-
tent, these platforms have replaced the "garage" flea 
market that used to be the norm. However, the numer-
ical volume of sales by individuals and the time spent 
on them can certainly lead the tax authorities to con-
sider and investigate whether this activity is really just 
a private matter or whether the borderline to a taxable 
business is not crossed. In this context, the question 
arises as to which types of tax may be affected. In ad-
dition to trade tax and income tax, this would also in-
clude sales tax, which will not be discussed here. 

According to the basic provision applicable to com-
mercial income in Section 15 (2) of the German Income 
Tax Act (EStG), the application of this provision presup-
poses that an independent, sustainable activity involv-
ing participation in general commercial transactions is 
undertaken with the intention of making a profit from 
it. According to tax case law, the assessment of when 
these requirements are met must be based on the 
overall picture of the circumstances. When this overall 
picture indicates a commercial activity has already 
been discussed by tax case law in numerous rulings for 
the purpose of differentiating between a private sale 
of real estate and commercial real estate trading. Due 
to their considerable significance in individual cases, 
these rulings generally deal with the number of real 
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estate transactions. However, this number is not deci-
sive for the sale of movable assets. 

The highest tax court (Federal Fiscal Court) has only 
ruled on trade in movable assets in very few individual 
cases. However, the court has established some prin-
ciples that are helpful for the delimitation. 

1. If the assets are acquired for private use and with-
out the intention of selling them, this does not in-
dicate a business operation. 

2. However, if items are repeatedly acquired that are 
not used privately, but for which the intention is to 
resell them, a commercial enterprise exists. Com-
mercial trade is characterized by acquisition and 
resale. 

3. The number and period of the sales is not decisive 
for the classification if the assets acquired without 
the intention of selling them, e.g. for a private 
stamp or railroad collection, are later sold after all. 
The BFH sees this as a reallocation of assets within 
the private asset investment. 

On the basis of the documents submitted by the tax-
payer and the records kept, it must be decided, apply-
ing the above demarcation criteria, whether the assets 
were acquired with the intention of resale or whether 
the focus was on building up a private collection. The 
delimitation is, of course, particularly difficult if the tax-
payer maintains a commercial business and also builds 
up and maintains a collection as private assets in the 
same field. In this case, it is particularly important for 
the taxpayer to prove that the collection belongs to 
the respective type of assets, and if there is no possi-
bility of differentiation, it is very difficult for the tax of-
fice to disprove the allocation. 

However, even if the purchases/sales are classified as 
private, certain private sales may be subject to income 
tax. 

If items of private property are bought and sold within 
a year, any profit made from them is taxable in accord-
ance with Section 23 (1) No. 2 of the German Income 
Tax Act (EStG), unless they are items for everyday use. 
These taxable items include, for example, precious 
metals, jewelry, paintings and also coins. However, for-
eign currencies and cryptocurrencies also fall under 
this regulation. Items of daily use include furniture, 
other household effects, bicycles and cars (although 
the latter are not included if they are vintage cars that 
are no longer in use). 

Wage tax 

Genuine severance pay for the loss of a job is sub-
ject to wage tax - No value credit eligibility 

A genuine severance payment for the loss of a job is 
subject to wage tax and cannot be used to top up a 
value credit account (time value account), as there is 
no remuneration subject to social security contribu-
tions. This was decided by the Berlin-Brandenburg Tax 
Court.  

Due to restructuring measures, an employer con-
cluded a reconciliation of interests with the works 
council with the aim of reducing the workforce. In this 
agreement, departing employees were promised a 
"voluntary severance payment" (voluntary program), 
which became due upon termination of the employ-
ment relationship. They were given the option of con-
tributing the severance payment to the long-term ac-
count managed for them. The topped-up value credit 
was to be transferred to the German Pension Insurance 
Association (DRV Bund) after the end of employment. 
The employer did not subject the severance payments, 
insofar as they were added to the long-term account, 
to wage tax and also did not deduct any contributions 
to the overall social insurance.   

The Tax Court ruled that severance payments on the 
occasion of the termination of the employment rela-
tionship would constitute wages under income tax law 
and were received upon termination of the employ-
ment relationship. However, the severance payment 
made to the employee on the basis of the voluntary 
program was not remuneration subject to social secu-
rity contributions. The agreement on the transfer of 
the severance payment to a credit balance was there-
fore invalid due to the absence of a basis for the trans-
action, as a genuine severance payment cannot be 
credited to a credit balance. Therefore, the transfer of 
the value credit accounts, which had apparently been 
increased by the severance payment amounts, to the 
DRV Bund was also not effectively possible. Conse-
quently, the tax exemption under the German Income 
Tax Act also does not apply. 
Act does not apply. 

Corporate income tax 

Excessive Interest on a Shareholder Loan - Hidden 
Profit Distribution? 

When determining the arm's length interest rate for an 
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unsecured shareholder loan, the statutory subordina-
tion of shareholder loans does not preclude a risk pre-
mium when determining the interest rate. 
interest rate to compensate for the lack of collaterali-
zation of the loan. This was the decision of the Federal 
Fiscal Court. 

A hidden profit distribution (vGA) within the meaning 
of the German Corporation Tax Act (Körperschafts-
teuergesetz) is understood to mean a reduction in as-
sets (prevented increase in assets) of a corporation 
which is caused by the corporate relationship, affects 
the amount of the difference and is not related to an 
open distribution.  

For the majority of the cases decided, the Federal Fiscal 
Court assumed that the transaction was caused by the 
corporate relationship if the corporation granted its 
shareholder a pecuniary advantage that it would not 
have granted to a non-shareholder if it had exercised 
the due care and diligence of a prudent and conscien-
tious manager (so-called arm's length principle). In ad-
dition, the transaction must be suitable for triggering 
an entitlement for the beneficiary shareholder. 

Sales tax 

No tax evasion by "omission" if the tax authority 
is aware of material tax-relevant circumstances 

There is no tax evasion by "omission" if the tax author-
ity was already aware of the material tax-relevant cir-
cumstances in the relevant assessment period. 
tax-relevant circumstances in the relevant assessment 
period. This was the decision of the Düsseldorf Tax 
Court.  

By failing to submit advance sales tax returns or annual 
sales tax returns in breach of its duties, the plaintiff had 
not left the tax office in ignorance of facts that were 
significant for tax purposes, because the assessment 
district of the defendant tax office responsible for the 
plaintiff's assessment was already aware of all the cir-
cumstances necessary for the plaintiff's sales tax as-
sessment, in particular the fact of the rental of parking 
spaces and the amount of the sales generated thereby, 
on the basis of the annual assessment returns submit-
ted by the plaintiff in each subsequent year. 

In this respect, the state of knowledge of the respec-
tive processor at the time when the competent tax of-
fice had essentially completed the assessment work for 
the tax period in question was decisive. For the deci-
sive factor for the 
The decisive point in time for the completion of tax 

evasion, in accordance with its character as a non-gen-
uine crime of omission (crime of success), is the point 
in time at which the taxpayer would have been as-
sessed at the latest if he had dutifully submitted his tax 
return. As a rule, it is only then that the timely assess-
ment of the tax has been thwarted and the success of 
the evasion has been achieved.  

Office and organization bonus or promotion com-
mission are subject to sales tax exemption for 
brokerage services 

In the opinion of the Lower Saxony Tax Court, the of-
fice and organization bonus and the promotion com-
mission are subject to the tax exemption for brokerage 
services. They would represent an increase in the basic 
commission - treated by the defendant as exempt 
from sales tax - for the group sales achieved by the 
investment advisor. In each case, there was a specific 
and essential link to individual brokerage transactions 
because the bonus or the promotional commission 
was attributable to the respective tax-exempt group 
transaction.  

Inheritance/gift tax 

Payments to impaired subsequent or contract 
heirs deductible? 

The plaintiff's parents had appointed their sons as suc-
cessors to the last parent to die. After the death of the 
father, the mother gave the plaintiff a plot of land from 
the estate assets. After the mother's death, one of his 
brothers asserted claims for restitution under civil law 
against the plaintiff. 
against the plaintiff. On the basis of a settlement, the 
plaintiff made a payment in settlement of all mutual 
claims. The plaintiff requested that this payment be 
taken into account retroactively in the taxation of the 
gift received from the mother. The tax office rejected 
this request.  

The Federal Fiscal Court ruled in favor of the plaintiff. 
The payments made to avert the heirs' or subsequent 
heirs' claims to a refund were costs that served to se-
cure the gift. They could therefore be taken into ac-
count retroactively to reduce tax. A gift tax assessment 
already issued was to be amended accordingly.  
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Procedural law 

Ordering the participation of a municipal 
employee in the external audit 

The order of participation of a municipal 
in the external audit for trade tax purposes is pre-
cluded by the 
According to a ruling by the Düsseldorf Fiscal Court, 
the protection of tax secrecy precludes the participa-
tion of a municipal employee in an external audit for 
trade tax purposes if the company to be audited pro-
vides services to the municipality or its subsidiaries on 
the basis of private-law agreements and the audit or-
der does not provide for appropriate safeguards to 
prevent the disclosure of the information required for 
the 
The court ruled that the protection of tax secrecy pre-
cludes an audit if the company to be audited provides 
services to the municipality or its subsidiaries on the 
basis of agreements under private law and the audit 
order does not provide for any suitable safeguards to 
prevent the disclosure of information relevant to the 
economic activity or other non-tax interests of the mu-
nicipality. 

Assessment changeable in case of incorrect time 
allocation of additional assessment amounts 

If a supplementary assessment is initially spread over 
several years, even though it would only be appropri-
ate to record the total amount in one year, the assess-
ment for that year can be changed. This was decided 
by the Münster Fiscal Court. 

Labor/Social Law 

Social security calculation sizes 2022 decided 

On October 20, 2021, the Federal Cabinet adopted the 
Ordinance on Social Security Calculation Parameters 
for 2022. The Federal Ministry of Labor and Social Af-
fairs has adjusted the relevant social insurance calcu-
lation parameters on a rotational basis and announced 
them for 2022. 

The reference value, which is significant for many val-
ues in social insurance (including for determining the 
minimum contribution assessment bases for voluntary 
members in statutory health insurance and for calcu-
lating contributions for self-employed persons subject 
to compulsory insurance in statutory pension insur-
ance), remains unchanged at 3,290 euros/month. The 
reference base (East) increases to 3,150 euros/month 
(2021: 3,115 euros/month). 

The contribution assessment ceiling in the general 
pension insurance (West) will fall to 7,050 eu-
ros/month (2021: 7,100 euros/month) and the contri-
bution assessment ceiling (East) will rise to 6,750 eu-
ros/month (2021: 6,700 euros/month). 

The nationally uniform compulsory insurance limit for 
statutory health insurance (annual income limit) re-
mains unchanged at 64,350 euros. The income 
threshold for statutory health insurance, which is 
also uniform throughout Germany, remains un-
changed at EUR 58,050 per year or EUR 4,837.50 per 
month for 2022. 

Prima facie evidence of receipt of a registered let-
ter - presentation of the shipment status not suffi-
cient 

As part of a labor court case before the Baden-Würt-
temberg Regional Labor Court, the court had to de-
cide, among other things, on the receipt of an invita-
tion to a BEM (Betriebliches Eingliederungsmanage-
ment - occupational integration management) sent by 
registered mail.  

In the case of a registered mail item, after presentation 
of the proof of posting together with a reproduction 
of the proof of delivery, there is prima facie evidence 
that the item was received by being placed in the mail-
box or P.O. box if the procedure for registered mail was 
followed. However, this is not the case if, in addition to 
the proof of posting, no proof of delivery is submitted, 
but only a shipment status. This is because the delivery 
status neither shows the name of the deliverer nor 
contains a technical reproduction of the signature of 
the deliverer certifying that the item has been posted. 

 

 

Dates Taxes/Social Security December 2021/January 2022 

Control type Maturity 
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Wage tax, church tax,  
Solidarity surcharge 

10.12.2021 1 10.01.2022 2 

Income tax, church tax,  
Solidarity surcharge 

10.12.2021 not applicable 

Corporate income tax, solidarity surcharge 10.12.2021 not applicable 

Sales tax 10.12.2021 3 10.01.2022 4 

End of grace period of 
above tax types when 
paid by: 

Bank transfer 5 13.12.2021  14.01.2022 

Check 6 10.12.2021 10.01.2022 

Social security 7 28.12.2021 27.01.2022 

Capital gains tax, solidarity surcharge The capital gains tax and the solidarity surcharge on it must be paid to 
the responsible tax office at the same time as a profit distribution is 

made to the shareholder. 

1 For the past month. 
2 For the past month, for quarterly payers for the previous calendar quarter, for annual payers for the previous calendar year. 
3 For the past month, in the case of permanent extension for the penultimate month. 
4 For the past month, in the case of a permanent extension for the penultimate month, for quarterly payers without a permanent extension 

for the past calendar quarter. 
5 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 
payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the same 
as the due date. 

6 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the 
tax office. A direct debit authorization should be issued instead. 

7 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 
penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contri-
bution statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. 
on 23.12.2021/25.01.2022, in each case at 0:00). Regional peculiarities with regard to the due dates may have to be taken into account. 
If payroll accounting is performed by external agents, the payroll data should be sent to the agent approximately ten days before the 
due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 
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