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Dear Sir or Madam, 

People like to make donations at the end of the year. In a recent ruling, the 
German Federal Fiscal Court (Bundesfinanzhof) decided that a donation de-
duction is also possible if the donation is subject to a specific earmarking 
and, for example, is intended to benefit a specific animal in a concrete way. 
 
If taxpayers who previously lived in separate households, each with their 
own child, only moved in together after their marriage in December of the 
assessment year and they apply for joint assessment, they are not entitled to 
a relief amount for single parents. This was the recent decision of the       
Munich Fiscal Court. 
 
The Hamburg Fiscal Court ruled that contributions to pension and unem-
ployment insurance in connection with income from a taxpayer's activity in a 
third country that is tax-exempt in Germany under a double taxation agree-
ment are not deductible as special expenses. 
are deductible as special expenses. 
 
Do you have any questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact me.  
I will be happy to advise you. 
 

 

 

  

Steuerberaterin Sibille Decker 

Berliner Allee 47 
64295 Darmstadt  

Phone: 06151 9183642 
Fax: 06151 9183641 

E-mail: stb@sibilledecker.de 
www.sibilledecker.de 
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Income tax 

On the special expense deduction for church tax 
in the event of a recourse claim 

In the course of an external wage tax audit carried out 
at the GmbH, it was discovered that the shareholder 
managing director of the GmbH had received a benefit 
in kind in 2014 that had not previously been subject to 
wage tax. The tax office then held the GmbH liable for 
wage tax and church tax. In 2017, the plaintiff reim-
bursed the GmbH for the liability amount in order to 
satisfy a recourse claim. 
claim. He claimed the church tax amount included in 
the payment as a special expense in his income tax re-
turn for 2017. The defendant tax office rejected the 
special expense deduction because the managing di-
rector had not paid as a tax debtor but on the basis of 
a civil law claim. 

The Münster Fiscal Court dismissed the claim. Only 
those benefits that are levied by religious communities 
recognized under public law on their members on the 
basis of statutory provisions are deductible as church 
taxes. Therefore, the deduction of special expenses re-
quires that the taxpayer owes the church tax himself. 
The managing director had not made the payment on 
the basis of his membership in a church, but on the 
basis of a civil law claim of his employer. The wage tax 
debt was a third-party tax debt and not a personal 
church tax debt of the managing director. 

Formation of a provision for additional tax claims 
in the tax year in which the tax arose is not per-
missible 

A limited liability company operating a cab business 
was classified as a micro business until 2012 and as a 
small business from 2013 onwards in accordance with 
the tax audit regulations. In 2017, the tax office con-
ducted an external payroll tax audit for 2013 and 2014 
and a tax audit for 2012 to 2014 as a so-called com-
bined audit. The tax audit was concluded with an ac-
tual 
The audit was concluded with an actual agreement 
that led to higher sales and profits as well as additional 
wages. The tax office implemented this agreement by 
issuing corresponding tax assessments and a wage tax 
liability assessment. The GmbH then claimed that a 
provision for additional tax consulting expenses in 
connection with the audit should be recognized for 
2012 and a provision for the wage tax liability amounts 
should be recognized for 2014. Both of these were re-
jected by the  

tax office rejected both. 

The action brought against this was unsuccessful be-
fore the Münster Fiscal Court. It refused to recognize 
provisions for uncertain liabilities in both cases. No 
provision could have been recognized for the addi-
tional consulting expenses in connection with the ex-
ternal audit in 2012, because the triggering event for 
the expenses was only their implementation in 2017. 
On December 31, 2012, the GmbH did not yet have to 
expect a later audit because it was not subject to the 
follow-up audit as it was not a large company. Further-
more, a payment obligation of the GmbH for the wage 
tax arrears claim was only established by the liability 
notice in 2017. A provision may only be recognized at 
an earlier balance sheet date if a claim was to be ex-
pected. 

Problem dog in shelter: earmarked donation may 
be recognizable 

A woman had taken a "problem dog" living in the ani-
mal shelter into her heart. She wanted to help this an-
imal, which was almost impossible to place, by placing 
it permanently in a commercial boarding kennel and, 
for this purpose, handed over a sum of money in the 
amount of 5,000 euros at a meeting with a representa-
tive of a non-profit animal welfare organization and 
the boarding kennel. The animal protection associa-
tion issued a donation receipt ("Spendenbeschei-
nigung") to the woman for this amount. Subsequently, 
the  
tax office and the Cologne tax court rejected a dona-
tion deduction. 

The Federal Fiscal Court overturned the decision of the 
lower court and referred the case back to the Cologne 
Fiscal Court, because the plaintiff's designation of a 
specific purpose for the donation did not prevent the 
tax deduction. However, in the opinion of the Federal 
Fiscal Court, the prerequisite was that the earmarking 
was within the scope of the tax-privileged purposes 
pursued by the animal protection association. The tax 
court would have to examine whether the placement 
of the dog in a boarding kennel served to promote an-
imal welfare. It is true that the gratuitousness of the 
donation, which is also required for the deduction of 
donations, is lacking. 
The gratuitousness of the donation, which is also re-
quired for the deduction of donations, would be lack-
ing if a donation was intended to benefit a specifically 
named person and, as a result, maintenance was ulti-
mately provided in a concealed manner or a promise 
was fulfilled. However, this could not be assumed in 
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the present case, especially since the "problem dog" 
did not belong to the woman.  

No relief amount for single parents in case of 
marriage and cohabitation of spouses in  
December 

If taxpayers who previously lived in separate house-
holds, each with their own child, only moved in to-
gether after their marriage in December of the assess-
ment year and they apply for joint assessment, they are 
not entitled to a relief amount for  
single parents. This was the decision of the Munich Tax 
Court. 

Due to the joint assessment, the spouses are not con-
sidered to be single in any calendar month of this as-
sessment period, irrespective of the fact that the mar-
riage was only concluded in December and the re-
quirements for joint assessment were fulfilled for the 
first time in December, with the consequence that they 
are also not entitled to a reduced relief amount for the 
period from January to November.  

Irrespective of the actual choice of this type of assess-
ment, it was also not possible to claim the relief 
amount pro rata temporis in the year of the marriage. 
The requirements for the application of the splitting 
method were not already fulfilled if the possibility to 
choose this type of assessment had existed, but only if 
the taxpayer had actually chosen it. 

On the taxation of annuity payments from a pref-
erential insurance contract with a lump-sum op-
tion concluded before 2005 

Annuity payments based on a preferential insurance 
contract 
The total amount of annuity payments based on a fa-
vored insurance contract is classified as income from 
capital assets and is tax-free, provided that the total of 
the annuity amounts paid out does not exceed the 
capital assets accumulated during the savings period, 
including the profit shares. This was decided by the 
Federal Fiscal Court. 

The annuity insurance contract concluded by the 
plaintiff is an insurance "on survival". Such an insur-
ance policy exists if it provides for an insurance benefit 
for the beneficiary on the condition that the 
The plaintiff's annuity contract is a "survival insurance" 
if it provides an insurance benefit for the beneficiary 
on the condition that the policyholder lives to a certain 
point in time. This was the case with the annuity insur-
ance taken out by the plaintiff. The insuran 

In the case in question, the insurance benefit consisted 
of the payment of a lifelong annuity on condition that 
the plaintiff reached the agreed start of annuity pay-
ments. The option granted to the plaintiff with the 
lump-sum option to terminate the lifelong annuity 
payment in exchange for payment of a one-time ma-
turity benefit was also conditional on the plaintiff 
reaching the annuity payment start date. The annuity 
contract taken out by the plaintiff was also a favored 
contract. Beneficiary contracts also included annuity 
insurance policies with a lump-sum option in return for 
regular premium payments if the lump-sum option 
could not be exercised before twelve years had 
elapsed since the contract was concluded. Such an an-
nuity insurance policy existed in the case at issue. 

Deduction of special expenses for compulsory do-
mestic contributions to pension and unemploy-
ment insurance for wages earned in third coun-
tries but tax-exempt in Germany  
tax-exempt wages 

In 2016, an employee worked for a German-Chinese 
joint venture, spending a total of 224 working days in 
China. He earned income from employment both in 
Germany and in China. Of the income declared, 12.28% 
was income taxable in Germany and the remaining 
87.72% was income taxable under  
Article 15 of the double taxation agreement with 
China. In addition, contributions to pension and unem-
ployment insurance were declared as special expenses 
for the entire year in dispute. The defendant tax office 
disregarded the pension expenses related to the tax-
exempt income.  

The Hamburg Fiscal Court ruled that contributions to 
pension and unemployment insurance that are related 
to income from a taxpayer's activity in a third country 
that is tax-exempt in Germany under a double taxation 
agreement are not deductible as special expenses. 
are deductible as special expenses. 

Development of a public road is not a beneficiary 
craftsman service 

The couple lived in their home on what was initially an 
unpaved sand road. After the municipality had the 
sand road extended and the residents participated in 
the development costs, the couple had to pay more 
than 3,000 euros in advance for the extension of the 
road. In their income tax 
In their income tax returns, they each claimed half of 
the development contribution as an estimated share 
of wage costs as a tax reduction. The defendant tax 
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office rejected this claim. The couple's appeals were 
unsuccessful and the subsequent lawsuits were dis-
missed by the Berlin-Brandenburg Tax Court. 

The Federal Fiscal Court rejected the couple's appeal 
against the ruling of the Fiscal Court as unfounded. 
The use of craftsman services that are performed be-
yond the property boundary on third-party, e.g. public, 
land can be favored. However, these services must be 
performed in the immediate vicinity of the household 
and serve the household. This is particularly the case if 
the taxpayer's household is connected to the public 
supply network. In the opinion of the court, the work 
on the road - in contrast to that on an individual prop-
erty access road from the branch off the actual road - 
is not property-related and therefore not household-
related.  

Sales tax 

Rental service for consideration when a company 
vehicle is provided to employees? 

The European Court of Justice first answered the pre-
liminary question by stating that the rental of a means 
of transport requires that the owner of the means of 
transport transfers to the lessee, against payment of a 
rent for an agreed period, the right to use the means 
of transport and to exclude others from doing so. As 
for the requirement of a rent, the ECJ stated that the 
absence of such a payment could not be outweighed 
by the fact that, in the context of income tax, the pri-
vate use of the object assigned to the business in 
question is considered a quantifiable pecuniary ad-
vantage and thus, in a way, a part of the remuneration 
waived by the beneficiary in return for the provision of 
the object in question. Finally, it concludes that the re-
quirement of a rental for consideration in the case of a 
free use of an object assigned to the company, which 
is to be equated to a service for consideration. 

In accordance with these legal principles, the Saarland 
Fiscal Court ruled that the provision of a company car 
to an employee, which may also be used for private 
journeys, only constitutes a rental service for consider-
ation to the extent that the employee makes an addi-
tional payment to the employer for the provision of 
the vehicle. The employee's work performance does 
not constitute remuneration for the vehicle rental.  

Inheritance/gift tax 

Pitfalls of usufruct in inheritance/gift tax law 

The transfer of assets, in particular developed real es-
tate, is often made with the retention of usufructuary 
rights. In practice, the donation of real estate is also 
combined with a usufructuary right to another person 
(e.g. spouse). These arrangements have a wide range 
of tax implications under inheritance and gift tax law. 

If a property is transferred free of charge subject to a 
reservation of usufruct, the value of the property must 

first be determined in accordance with the usual rules. 
Subsequently, the capitalized value of the usufruct is 
deducted as a liability. In this process, the annual value 
of the net income is first determined for the usufruct 
and then capitalized with the expected lifetime of the 
beneficiary according to the official mortality table. 
This value is, for example, 12.858 times the annual 
value in the case of a transfer to a 60-year-old man as 
of January 1, 2021, and 13.884 times the annual value 
in the case of a woman. Only the difference between 
the value of the property and the deduction of the 
capital value is subject to gift tax. If several persons are 
successively entitled to usufruct, the age of the long-
est-lived person is to be used for calculating the capi-
tal value. 

What happens now in the event of the death of the 
usufructuary? The discontinuation of the usufruct does 
not change the original gift tax calculation. If, however, 
the death of the usufructuary gives rise to a claim, e.g. 
on the part of the surviving spouse, then a new inher-
itance occurs, which is subject to inheritance tax at the 
capital value to be recalculated at that time. In the case 
of a 70-year-old woman, for example, the factor is still 
11.171. 

However, what is the tax consequence if the original 
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donor renounces his usufruct? In this case, there is a 
further gift from the former owner of the property to 
the person obligated to usufruct. This gift is valued at 
the capital value at the time of the waiver. The same 
legal situation as in the case of a waiver of the usufruct 
by the original owner of the land and donor occurs if, 
for example, the surviving spouse waives the usufruct. 
In practice, this could occur because the donee can sell 
the property at a favorable price. 

The legal consequences described here show that in 
the case of a gift with retention of usufruct, pitfalls 
arise that none of the parties involved anticipated at 
the time of the original conclusion of the contract. The 
original gift may be long forgotten when, under cer-
tain circumstances, a taxable usufruct arises for one 
spouse decades later. 

Trade tax 

Trade tax for damages due to prospectus liability 
in the case of participation in commercially active 
Fonds-KG 

The claim for damages to which a limited partner of a 
commercially active fund limited partnership is entitled 
due to incorrect information in the investment pro-
spectus is taxable. This was decided by the Federal Fis-
cal Court. The commercial income of a partner in a 
partnership would include all income and expenses 
arising from the participation in the partnership. If the 
partner receives compensation for damages, this is to 
be recorded as special business income under com-
mercial income if the event causing the damage is con-
nected with the partner's position as a co-entrepre-
neur. 
entrepreneur. This applies not only to the damages 
from prospectus liability itself, but also to the interest 
claim that the plaintiff has obtained for the duration of 
his civil court proceedings for damages. 

Labor law 

Return from home office can be ordered 

An employer who had allowed his employee to per-
form his work as a graphic designer from home is in 
principle entitled to change his instructions if opera-
tional reasons later emerge that speak against the 
completion of work in the home office. This was the 
decision of the 
Labor Court in Munich. 

The Regional Labor Court confirmed the decision of 
the  
Labor Court. The employer was allowed to re-deter-
mine the place of work by means of instructions, sub-
ject to the exercise of equitable discretion. The place 
of work had not been determined as the plaintiff's 
home either in the employment contract or by virtue 
of a subsequent express or tacit agreement between 
the parties. The right to perform work from home also 
did not exist in February 2021 pursuant to Section 2 (4) 
SARSCoV2ArbSchVO. According to the intention of 
the legislator, this provision does not convey a subjec-
tive right to home office. The instruction had respected 
equitable discretion, since compelling operational rea-
sons prevented the employee from working at home. 
The technical equipment at the home workplace did 
not correspond to that at the office location and the 
employee had not shown that the data were protected 
against access by third parties and the wife working in 
competition. 

 

 

 

 

 

 

 

 

 

  

Dates Taxes/Social Security November/December 2021

Control type Maturity 

Wage tax, church tax, solidarity surcharge 10.11.20211 10.12.20211 
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Income tax, church tax, solidarity surcharge not applicable 10.12.2021 

Corporate income tax, solidarity surcharge not applicable 10.12.2021 

Sales tax 10.11.20212 10.12.20213 

End of grace period of 
above tax types when paid 
by: 

Transfer4 15.11.2021  13.12.2021 

Check5 10.11.2021 10.12.2021 

Trade tax 15.11.2021 not applicable 

Property tax 15.11.2021 not applicable 

End of grace period of 
above tax types when paid 
by: 

Transfer4 18.11.2021 not applicable 

Check5 15.11.2021 not applicable 

Social security6 26.11.2021 28.12.2021 

Capital gains tax, solidarity surcharge The capital gains tax and the solidarity surcharge on it must be paid to the responsi-
ble tax office at the same time as a profit distribution is made to the shareholder. 

1 For the past month. 
2 For the past month, for the penultimate month in the case of permanent extension, for the past calendar quarter in the case of quar-

terly payers with permanent extension. 
3 For the past month, in the case of permanent extension for the penultimate month. 
4 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 
payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the 
same as the due date. 

5 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by 
the tax office. A direct debit authorization should be issued instead. 

6 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 
penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contri-
bution statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. 
on 24.11.2021/23.12.2021, in each case at midnight). Regional peculiarities with regard to the due dates may have to be taken into 
account. If payroll accounting is performed by external agents, the payroll data should be transmitted to the agent approximately ten 
days before the due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 
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