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Dear Sir or Madam, 

After the Federal Ministry of Finance has already given more time for the in-
come tax return for the 2019 assessment period at the end of 2020 (until 
August 31, 2021), the return for the 2020 assessment period does not have 
to be received by the tax office until October 31, 2021. Three months later 
than usual. In the case of tax representation by a tax consultant, an exten-
sion is even possible until May 2022. 
 
If a taxpayer dies within the distribution period of the major maintenance 
expenses for a building spread over several years, the part of the mainte-
nance expenses not yet taken into account can be deducted as income-re-
lated expenses in the year of assessment of the death. This decision of the 
Federal Fiscal Court is likely to meet with widespread interest. 
 
Despite the tax authorities' approval of the Federal Fiscal Court's case law, it 
was previously unclear in which cases a partnership can be a controlled 
company. The European Court of Justice has now clarified that such a re-
striction, that partnerships can only be controlled companies if all partners 
are also financially integrated into the controlling company, violates Union 
law. 
 
Do you have questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact me.  I will be happy to advise 
you. 
 
Warm regards 
Sibille Decker 
 

   

Steuerberaterin Sibille Decker 

Berliner Allee 47 
64295 Darmstadt 

Phone: 06151 9183642 
Fax: 06151 9183641 

E-mail: stb@sibilledecker.de 
www. sibilledecker.de 
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Income tax 

Term-related approach to special company car 
lease payments 

The Schleswig-Holstein Tax Court has commented on 
the question of the amount of a special lease payment 
made in December 2013 for a passenger car used 
partly for private purposes and partly for business pur-
poses that is deductible as business expenses or in-
come-related expenses. 

If a taxpayer who is not required to prepare a balance 
sheet uses a leased car for business purposes and 
claims the actual costs, a special payment to be made 
at the start of the lease in the amount of the propor-
tionate business use of the car is, according to the rul-
ing of the Tax Court, an immediately deductible oper-
ating expense. The amount of the pro-rata business 
use is to be based on a term-related approach.  

Deduction of maintenance expenses not yet con-
sumed at the death of the taxpayer 

The owner of a property with a two-family house gen-
erated income from renting and leasing. When he 
died, his wife and the tax office disputed whether 
maintenance expenses not yet taken into account in 
the year of death (year of dispute) were deductible in 
one sum by the decedent or whether the distribution 
was to be continued by the heir. In the year in dispute, 
the wife was assessed for income tax together with her 
deceased husband. In her income tax return, she de-
clared income from renting and leasing for her de-
ceased husband for the period from January 1, 2016 to 
January 12, 2016, and as income-related expenses she 
declared the part of the maintenance expenses not yet 
taken into account at the time of death. In the 2016 
income tax assessment, the defendant tax office took 
into account maintenance expenses only in the 
amount corresponding to the share of the annual 
amounts incurred for 2016 attributable to the month 
of January. 

The action brought against this after an unsuccessful 
appeal was successful before the Münster Fiscal Court. 
The Federal Fiscal Court rejected the tax office's appeal 
as unfounded. If the taxpayer has distributed larger 
maintenance expenses over several years and dies 
within the distribution period - as in the case in dispute 
- the part of the maintenance expenses not yet taken 
into account is to be deducted as income-related ex-
penses in the assessment year of death within the 
scope of his income from letting and leasing. 

Note 

Income-related expenses are to be deducted in the 
assessment period in which they were incurred. 
However, a taxpayer may spread larger expenses for 
the maintenance of buildings that do not form part 
of a business asset at the time the maintenance ex-
pense is incurred and are predominantly used for 
residential purposes evenly over two to five years. 

Subject fees for medical studies are taxable 

A taxpayer had received remuneration totaling 7,275 
euros plus flat-rate travel expenses for participating in 
three clinical studies (one cream and two drugs). In the 
event of study-related injuries, a proband insurance 
policy was taken out for the benefit of the proband. In 
a control notification, the defendant tax office became 
aware of the remuneration and subject this income to 
taxation as other income from services. The plaintiff 
was of the opinion that this was non-taxable compen-
sation for pain and suffering due to health impair-
ments. 

The action was unsuccessful before the Rhineland-Pa-
latinate Fiscal Court. In the opinion of the court, the 
activity as a test person for active medical ingredients 
constitutes a taxable activity in the form of other ser-
vices. A "service" in this sense is any action, omission 
or toleration that can be the subject of a paid contract. 
The success or failure of the study and the premature 
termination of the study are therefore irrelevant for the 
taxation of the fee. The duration and frequency of the 
services are also irrelevant. It should be noted that 
such income is only not subject to income tax if it 
amounts to less than 256 euros in a calendar year (ex-
emption limit). 

Household-related services or craftsman services - 
submit service charge statement 

Apartment owners and tenants can claim expenses for 
household-related services or craftsmen's services 
against tax on a pro rata basis. For this purpose, the 
service charge statement should be submitted with the 
income tax return. The tax office recognizes, among 
other things, costs for cleaning the stairwell, for roof, 
facade and garden design work or for repair, mainte-
nance or replacement of heating systems. Chimney 
sweep fees or costs for checking lightning protection 
equipment are also deductible. The total expenses in-
curred must be allocated to the individual owners or 
apartments. The annual statement should list the indi-
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vidual service providers with the total costs and, in ad-
dition, detail the share of costs allocated to the indi-
vidual residential units. Alternatively, apartment own-
ers can have a certificate issued by the manager for the 
tax office. 

Costs for subscription to a daily newspaper not 
deductible 

The spokesman for a bank executive appealed against 
his income tax assessment. He wanted to deduct the 
costs of his daily newspaper subscription - at least on 
a pro rata basis - as income-related expenses for tax 
purposes. He argued that the daily information on fi-
nance, politics and the economy was an essential part 
of his job. However, the tax office was of the opinion 
that the daily newspaper also contained information 
on politics, culture and sports to a large extent, which 
was not part of the plaintiff's job description. 

The Düsseldorf Fiscal Court ruled in favor of the tax 
office. Expenses for private living - which also included 
reading the newspaper - were not income-related ex-
penses. It was also not possible to determine the ex-
tent to which the plaintiff read the daily newspaper for 
private or professional purposes. 

Note 

However, expenses for subscriptions to trade jour-
nals that are used almost exclusively for business 
purposes can be claimed as tax-reducing expenses. 
Also, expenses for daily newspapers and magazines 
purchased for the operation of, for example, restau-
rants, hotels and hairdressing salons or for medical 
practices should always be reported as business ex-
penses. 

Construction of new rental housing can bring tax 
benefits 

Landlords can claim special depreciation for newly 
built apartments in the year of acquisition or construc-
tion and in the following three years. However, this re-
quires that the building application for the new apart-
ment is submitted before January 1, 2022 then rented 
out by the builder or buyer for at least ten years. 

Up to 5 percent of the acquisition or production costs 
are granted annually in addition to normal deprecia-
tion. This means that within four years, a total of up to 
28 percent of the acquisition or  
of the acquisition or construction costs of the dwelling 
can be deducted from taxable income. Subsidies are 
available not only for apartments in connection with 
the construction of new buildings, but also for the cre-
ation of new apartments in existing buildings, e.g., attic 
conversions. 

Building applications can only be submitted by archi-
tects and civil engineers authorized to submit building 
applications. If no building application is required, the 
building notification must be made by the deadline. 
This can be done by the taxpayer himself. 

It should be noted that the special depreciation option 
is only deductible for a maximum of 2,000 euros per 
square meter of living space and is generally excluded 
if the acquisition or production costs per square meter 
of living space exceed an amount of 3,000 euros. 

Sales tax 

Partnership as controlled company 

Due to European law requirements, partnerships can 
be controlled companies for VAT purposes. Despite 
the Federal Fiscal Court's approval of the letter from 
the Federal Ministry of Finance dated May 26, 2017, it 
was previously unclear in which cases a partnership 
can be a controlled company. This is also because the 
tax authorities have set the "hurdle" for this very high.  

The question of whether financial integration only ex-
ists if the controlling company directly holds all shares 
in the partnership or whether a majority shareholding 
in the partnership is also sufficient has now been an-
swered by the European Court of Justice (ECJ) follow-
ing a referral from the Berlin-Brandenburg Tax Court. 

The Berlin-Brandenburg Fiscal Court had referred the 
question to the ECJ as to whether the strict require-
ments of the fiscal administration were in conformity 
with European law. 
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In its ruling of April 15, 2021, the ECJ has now clarified 
that such a restriction, namely that partnerships can 
only be controlled companies if all partners are also 
financially integrated into the controlling company, vi-
olates EU law. A majority shareholding in the partner-
ship is sufficient. The interpretation that the controlling 
company can only be the company that directly holds 
all shares in the partnership is too narrow. This re-
striction is also not suitable for avoiding tax evasion 
and/or tax avoidance. For this purpose, e.g., approval 
of the fiscal unity by the tax authorities would be more 
suitable. 

Consequence: With reference to the ECJ ruling, part-
nerships in which the controlling company does not 
hold all shares can also be included in a fiscal unity for 
VAT purposes. 

Note 

Because of the contrary administrative opinion, there 
is a right of choice in this respect. 

On the supply of electricity as an independent ser-
vice  
in addition to a VAT-exempt rental 

The Lower Saxony Fiscal Court had to rule on the ques-
tion of whether electricity generated by the landlord 
via a photovoltaic system and supplied to the tenants 
is to be regarded as an ancillary service of the rental 
for VAT purposes. 

The tax court answered this question in the negative 
and upheld the landlord's claim. Even if electricity is 
generated by the landlord via a photovoltaic system 
and supplied to the tenants, this is generally not a de-
pendent ancillary service of the (tax-free) rental. The 
decisive factor is that the tenant has the option of 
freely choosing the electricity provider. In a compara-
ble case, the European Court of Justice also considered 
the supply of electricity to be separate from the rental. 

Since the Federal Fiscal Court has not yet expressly 
ruled on this legal issue and the tax authorities have 
not applied the ruling of the European Court of Justice, 
the Lower Saxony Fiscal Court has allowed an appeal. 

Apartment rental: energy supplies are taxable 
main services 

The landlady of a property on which, among other 
things, a main house with two apartments was located, 
brought an action before the Münster Fiscal Court. In 

2016, she installed a new heating system for the apart-
ments in the main house. The plaintiff filed advance 
sales tax returns and waived the small business regu-
lation. It reported taxable sales from the energy deliv-
eries to the tenants and input taxes from the invoice 
for the installation of the heating system and the gas 
deliveries. A refund amount was calculated. However, 
the tax office was of the opinion that the energy sup-
plies were dependent ancillary services to the tax-ex-
empt apartment rental and set the advance VAT re-
turns at 0 euros.  

The action against this was successful before the Mün-
ster Fiscal Court. It ruled that the energy supplies made 
by the landlord to the tenant are not to be regarded 
as ancillary services to the tax-exempt rental of the 
apartment, but as taxable main services. 

Procedural law 

Estimation of a catering business on the basis of 
the guideline rate collection lawful 

In summary proceedings, the estimate of a catering 
business (here: restaurant with Portuguese-Mediterra-
nean cuisine) on the basis of the guideline rate collec-
tion, taking into account the mean value of the range 
of gross profit mark-up rates (257 percent in the year 
in dispute), is not objectionable if the audited business 
is in a good location, is rated positively in social media 
and is presented as well frequented, and no substanti-
ated reasons are presented that suggest a poor earn-
ings situation. This was the decision of the Hamburg 
Fiscal Court. 

The tax authority had based the estimate on an exter-
nal comparison of operations in accordance with the 
values of the official collection of reference rates. The 
application of the official collection of reference rates 
is a recognized estimation method and as such is ulti-
mately not substantiated by the applicant in question. 
As a matter of principle, the method of estimation was 
to be chosen which offered the greatest guarantee of 
achieving the most probable result with a reasonable 
amount of effort; there was no entitlement to the ap-
plication of a specific method of estimation.  
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In view of the serious 
deficiencies in the ap-
plicant's records, such 
as the fact that cash re-
ceipts were not rec-
orded, neither a cash 
book nor Z receipts 
were available, weighty 
indications of black 
purchases were found and the private deposits signif-
icantly exceeded the private withdrawals, there were 
no objections to making an estimate on the basis of 
the external business comparison using the values of 
the reference rate collection. Under these circum-
stances, in particular, no other estimation methods 
would impose themselves. 

Submission deadline for tax returns for the 2020 
assessment year extended 

On June 25, 2021, the Federal Council approved the 
extension of the submission deadline for the 2020 tax 
return by three months. Taxpayers who prepare their 
tax returns themselves now have until the end of Oc-
tober 2021 to submit their returns to the tax office. If 
members of the tax advisory professions are commis-
sioned to prepare it, the deadline will be extended to 
May 31, 2022. The special submission deadlines for 
taxpayers with income from agriculture and forestry 
will also be extended by three months. In parallel, the 
grace period for the exemption of interest on late pay-
ment of tax debts will also be extended by three 
months.  

In addition to taxpayers, the federal government 
would like to relieve the burden on tax advisors in par-
ticular, as a significantly higher workload has been in-
curred since Corona. The tax offices are probably 
happy, too, since the situation there is also becoming 
more labor-intensive. 

Note 

Since October 31, 2021 is a Sunday, the deadline will 
be moved to Monday, November 1, 2021. In states 

where November 1 is a holiday, November 2, 2021 is 
the final filing date for the 2020 tax return. 

Other 

Application for business promotion: Exact infor-
mation mandatory 

A handicraft business with operating sites in different 
local communities applied for regional economic sup-
port for machine tools worth around 121,000 euros. In 
the application form, he indicated a specific invest-
ment location, but had the machines, which had been 
classified by the defendant in a preliminary decision as 
eligible in principle, delivered to a different business 
location. The craft enterprise stored and used the ma-
chines there. The subsidy application was then rejected 
because the project had not been implemented in ac-
cordance with the information in the subsidy applica-
tion.  

The Koblenz Administrative Court did not agree with 
the crafts enterprise. For the regional economic devel-
opment funds in dispute, it was crucial that a project 
be implemented at the investment location specified 
in the application form. The corresponding specifica-
tion was not a mere formality. Rather, it is a fact that is 
relevant to the subsidy, from which it follows whether 
the project is located in the subsidized area and how 
high the maximum subsidy amount is. Moreover, it is 
only possible to assess whether a project is eligible for 
subsidies on the basis of the circumstances at a spe-
cific investment location. This assessment also takes 
into account the opinions of the Federal Employment 
Agency and the relevant Chamber of Crafts. In this 
context, the relevant subsidy provisions also did not 
provide for any possibility of remedying the situation 
by subsequently moving the machines to the initially 
specified location.  

 

  

Dates Taxes/Social Security August/September 2021

Control type Maturity 

Wage tax, church tax, solidarity surcharge 10.08.20211 10.09.20211 

Income tax, church tax, solidarity surcharge not applicable 10.09.2021 
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Corporate income tax, solidarity surcharge not applicable 10.09.2021 

Sales tax 10.08.20212 10.09.20213 

End of grace period of 
above tax types when paid 
by: 

Transfer4 13.08.2021 13.09.2021 

Check5 10.08.2021 10.09.2021 

Trade tax 16.08.20216 not applicable 

Property tax 16.08.20216 not applicable 

End of grace period of 
above tax types when paid 
by: 

Transfer4 19.08.2021 not applicable 

Check5 16.08.2021 not applicable 

Social security7 27.08.2021 28.09.2021 

Capital gains tax, solidarity surcharge The capital gains tax and the solidarity surcharge on it must be paid to the re-
sponsible tax office at the same time as a profit distribution is made to the 

shareholder. 

1 For the past month. 
2 For the past month, for the penultimate month in the case of a permanent extension, for the past calendar quarter in the case of quarterly 

payers with a permanent extension. 
3 For the past month, in the case of permanent extension for the penultimate month. 
4 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing period. If 

the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if payment is up to 
three days late. A remittance must be made early enough so that the value date on the tax office's account is the same as the due date. 

5 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the tax 
office. A direct debit authorization should be issued instead. 

6 In states and regions where Aug. 15, 2021, is a public holiday (Assumption Day), the tax will be due on Aug. 16, 2021. 
7 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 

penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contribution 
statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. on 
25.08.2021/24.09.2021, 0:00 hours in each case). Regional peculiarities with regard to the due dates may have to be taken into account. If 
payroll accounting is performed by external agents, the payroll data should be sent to the agent approximately ten days before the due date. 
This applies in particular if the due date falls on a Monday or on a day after a public holiday. 
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