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Dear client  

In this issue, we have once again compiled a list of new developments in tax and business law for you. This client information is 
based on the status as of 30.7.2021. 

 TAX AND COMMERCIAL LAW 
 

Entrepreneur 

Tax liability of the service recipient 
The reverse charge procedure for VAT purposes, according 
to which the entrepreneurial service recipient bears the 
VAT, also applies if there is another service recipient in 
addition to the entrepreneurial service recipient, but who is 
not an entrepreneur, and if the entrepreneurial service 
recipient owes the full remuneration as joint and several 
debtor. 

Background: In certain cases, the recipient of the service is 
liable for VAT, e.g. in the case of a service provided by an 
entrepreneur based abroad to a German entrepreneur or to 

a German legal entity. The German entrepreneur, as the 
recipient of the service, must then pay the VAT to the tax 
office. 
Issue: The plaintiff was an entrepreneur and sole owner of 
an undeveloped plot of land. He and his wife commissioned 
an Austrian building contractor to construct a single-family 
house on the property. The tax office was of the opinion 
that the plaintiff owed the entire sales tax for the construc-
tion costs by way of the so-called reverse charge proce-
dure. The plaintiff objected to this. 
Decision: The Federal Fiscal Court (BFH) dismissed the 
action: 

 The plaintiff was an entrepreneur and the recipient of 
services from an entrepreneur domiciled in Austria. This 
means that the reverse charge procedure applies, which 
imposes the VAT liability on the recipient of the services. 
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 The Austrian entrepreneur's performance was not exempt 
from VAT. It is true that the supply of real property is ex-
empt from VAT; however, the Austrian entrepreneur was 
not the seller of the real property, but the real property be-
longed to the plaintiff from the beginning. 

 It is irrelevant that the plaintiff's wife was also the recipient 
of the services. This is because the plaintiff was neverthe-
less jointly and severally liable for the agreed construction 
price and could therefore be held liable for the full amount 
of the construction costs by the Austrian contractor. More-
over, his wife was not an entrepreneur and therefore did 
not qualify as a tax debtor under the reverse charge pro-
cedure. 

Notes: The BFH still examined whether a civil-law partner-
ship consisting of the two spouses might not have been the 
recipient of the services. From the perspective of the BFH, 
this was ruled out because there was no common purpose. 
Otherwise, only the civil-law partnership would have been 
liable for VAT if it had been an entrepreneur. 

Investment deadlines are extended 
The legislator has extended the reinvestment period for 
the reserve, which can be used to neutralize certain capital 
gains, by one year if the reserve itself would have to be 
dissolved as of Dec. 31, 2021. In addition, the investment 
period for investment deductions established as of Dec. 
31, 2017, and Dec. 31, 2018, was extended to Dec. 31, 
2022. 
Background: Entrepreneurs can neutralize gains from the 
sale of certain assets, such as real estate, by setting aside 
a reserve. They must then make a corresponding reinvest-
ment within a certain period, which is generally four years; 
the tax base for depreciation is then reduced for the rein-
vestment asset. As a result of the Corona crisis, the legisla-
tor has already extended by one year the reinvestment 
period for reserves that would have had to be dissolved as 
of December 31, 2020 (see the second article in our Client 
Information March/April 2021). 
In addition, the entrepreneur can, under certain conditions, 
set up an investment deduction for future investments to 
reduce tax. He then normally has three years to carry out 
the investment. If he does not carry out the investment, the 
investment deduction must be reversed and the tax as-
sessment for the year in which it was created must be 
changed. As a result of the Corona crisis, the legislator has 
already extended the investment period to four years if the 
investment deduction amount was formed in the 2017 as-
sessment period; the investment can then already be made 
under the previous regulation until December 31, 2021. 
New legal regulations: Both the deadline for reinvestment 
and the deadline for the investment deduction amount will 
be extended by one year in each case if the respective 
deadline would itself end on Dec. 31, 2021: 

 The time limit for reinvestment after setting up a reserve 
for a capital gain is extended by one year if the reserve 
would have to be released on December 31, 2021. 

Note: This also includes reserves that originally should 
have been released on December 31, 2020, but for which 
the reinvestment period was already extended last year 

by one year to December 31, 2021. In this case, the rein-
vestment period is now extended by a further year. 

 The three-year investment period for the investment 
deduction amount is also extended to Dec. 31, 2022 for 
investment deduction amounts created as of Dec. 31, 
2017, and to Dec. 31, 2022 for investment deduction 
amounts created as of Dec. 31, 2018. 

Notes: The deadline extensions are a result of the Corona 
crisis, as many companies are currently finding it difficult to 
make investments. 

The extensions of the deadline also apply to entrepreneurs 
who have a different financial year: 

 The time limit for reinvestment in the case of a reserve for 
gains from the sale of certain assets is extended by one 
year if the reserve would have to be released at the end of 
the fiscal year ending after Dec. 31, 2020 and before Jan. 
1, 2022 or at the end of the fiscal year ending after Feb. 
29, 2020 and before Jan. 1, 2021. 

 The investment period for the investment deduction 
amount is extended by one year if the investment deduc-
tion amount was created in a fiscal year that ends after 
Dec. 31, 2017 and before Jan. 1, 2019, or that ends after 
Dec. 31, 2016 and before Jan. 1, 2018. 

Corporate income tax option 
The legislator has passed the so-called Corporate Income 
Tax Modernization Act. Under this law, commercial partner-
ships and partnership companies will in future be able to 
opt for corporate income tax and benefit from the lower 
corporate income tax rate of currently 15%. However, the 
law contains a number of pitfalls that should be taken into 
account in practice. 

Background: Until now, the taxation of partnerships and 
corporations has differed. Corporations pay 15% corporate 
income tax and are also subject to trade tax, the amount of 
which depends on the municipal assessment rate. In con-
trast, partnerships are taxed "transparently": they do not 
pay income tax, but the individual partner must declare his 
share of profits in his income tax return and pay tax at his 
individual tax rate. In the case of trade tax, on the other 
hand, the partnership itself is taxed, but only if it is engaged 
in commercial activities. 

Main content of the law: Under the Act, commercial part-
nerships and partnership firms may opt for corporate in-
come tax beginning with the 2022 assessment period. The 
main points of the option are: 
The application for the option must be submitted by Nov. 30 
of the previous year, e.g., by Nov. 30, 2021, for the 2022 
assessment period, but the option may also be exercised 
for the first time for the 2023 assessment period or for a 
later year. 

The option is only available to commercial partnerships and 
partnership companies, but not to other partnerships such 
as a civil-law partnership. 

In principle, all shareholders must agree to the application 
for an option. If a majority decision is sufficient under the 
articles of association, at least 75% of the shareholders 
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must approve the application. The application is irrevocable 
and must be notarized. The application for an option is 
deemed to be a transformation of the commercial partner-
ship or partnership into a corporation: 

 In principle, this leads to the disclosure of hidden re-
serves, i.e. the difference between the fair value and the 
carrying amount. 

 However, under certain conditions, it is possible to apply 
for the book value or an intermediate value to be used in-
stead of the fair market value. 

 These requirements include, among other things, that 
existing special business assets, which exist, for example, 
when a property is leased to the company, must be trans-
ferred to the company or withdrawn or sold beforehand. 

Under civil law, the commercial partnership or partnership 
company remains in existence. Employment or rental con-
tracts therefore do not have to be changed. 

As a result of the option, the commercial partnership or 
partnership company is now subject to a corporate income 
tax rate of 15% and trade tax, even if the company carries 
out a freelance activity. 

 Existing loss carryforwards are lost as a result of the op-
tion and can therefore no longer be used in the future. 

 The opting company must prepare a balance sheet. An 
income statement is no longer possible. 

As a result of the option, the partners are taxed like GmbH 
partners or shareholders. Their profit shares are subject to 
the flat rate withholding tax of 25% like dividends. Remu-
neration for activities is treated as wages for which the 
company must withhold and pay wage tax. If the share-
holder leases an asset to the company, he generally gen-
erates rental income, unless the business is split. 

The company can reopt for regular taxation. This is then 
treated as a transformation of a corporation into a partner-
ship. 

 The tax consequences can be considerable. Here, too, 
hidden reserves may be disclosed. In addition, the previ-
ously undistributed profits are now fictitiously distributed 
and must be taxed at 60% in accordance with the so-
called partial income method.  

 The reoption can also occur involuntarily, e.g. if the penul-
timate shareholder leaves the company. In this case, 
there is no longer a company, so that the option for corpo-
rate income tax ends compulsorily. 

For real estate transfer tax purposes, the opting company is 
no longer treated as a partnership but as a corporation. Tax 
exemptions that apply to partnerships are therefore no 
longer applicable due to the option. This makes real estate 
transfers between the company and its shareholders more 
difficult. 

Note: The option should not be exercised carelessly be-
cause there are many pitfalls to consider. For companies 
with high profits, however, the option can be advantageous. 
Alternatively, a genuine form-changing conversion into a 
corporation can be examined, which, however, incurs high-
er conversion costs, or the so-called retention taxation for 
partnerships can be considered, under which undistributed 
profit shares are initially subject to a tax rate of only 
28.25%. 

All taxpayers 

Extension of the tax return deadline 
The deadline for submitting the tax return for 2020 has 
been extended by three months. The corresponding law 
was recently promulgated in the Federal Law Gazette. This 
extends the tax return deadline to the end of May 2022 for 
taxpayers who receive tax advice, among others. 

In addition, the rest of the deadline system has been ad-
justed, for example, in the interest run, the late surcharg-
es, the deadline for advance requests or the periods for 
advance income tax payments. The background to the 
extension is the additional workload for tax consultants due 
to the Corona pandemic. 

Hobbyism for PV systems 
The German Federal Ministry of Finance (BMF) has issued 
a statement on the intention to make a profit when operat-
ing small photovoltaic systems and small combined heat 
and power plants on owner-occupied property. According to 
this, the taxpayer can submit an application assuming that 
the respective plant was operated without the intention of 
making a profit from the beginning. 

Background: The tax recognition of losses and also profits 
requires a so-called intention to make a profit or an inten-
tion to generate income. It must be certain that the taxpayer 
will achieve a so-called total profit over the duration of the 
business. Otherwise, it is a so-called hobby. 

Key BMF statements: 

 The current BMF letter applies to photovoltaic systems 
with an installed capacity of up to 10 kW as well as to 
combined heat and power plants with an installed capacity 
of up to 2.5 kW, each of which is installed on single-family 
or two-family residential properties used by the owner or 
provided free of charge and commissioned after Decem-
ber 31, 2003. 

Note: Self-use does not change if the house includes a 
home office or a guest room that is occasionally rented 
out, if the income from this does not exceed € 520 per 
year. 

 If the taxpayer submits a corresponding application, the 
tax office can assume without further examination that the 
investment is operated without the intention of making a 
profit. It is then a so-called hobby, so that the profits are 
not taxed. An "EÜR" annex no longer has to be submitted. 

Note: However, this applies to all assessment periods still 
open under procedural law and also to subsequent years. 
Therefore, no losses will be taken into account in the fu-
ture. 

 The filing of the application is voluntary. The taxpayer may 
also prove his intention to make a profit. In the absence of 
an application or proof of the intention to make a profit, the 
intention to make a profit shall be examined ex officio. The 
decision as to whether there is an intention to make a 
profit shall then apply to all assessment periods still open 
under procedural law. 

Note: If the taxpayer incurs losses from the operation of 
the plant, the application does not make sense. This is dif-
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ferent if only profits are expected in the future and the 
previous losses have already been recognized with final 
effect or no losses have been incurred to date. The tax 
courts have so far tended to recognize an intention to 
make a profit, so that losses are recognized for tax pur-
poses. 

The letter concerns the regulations on income tax. This 
does not affect sales tax regulations, insofar as the electric-
ity is fed into the power grid or otherwise sold. 

Offsetting losses on sales of shares 
The German Federal Fiscal Court (Bundesfinanzhof, BFH) 
has appealed to the German Federal Constitutional Court 
(Bundesverfassungsgericht, BVerfG) because it considers 
the restriction on offsetting losses from the sale of shares to 
be unconstitutional. In contrast to other losses from capital 
assets, losses from the sale of shares can only be offset 
against gains from the sale of shares. The BFH considers 
this to be an unconstitutional unequal treatment for which 
there is no sufficient objective reason. 

Background: Losses from the sale of shares may only be 
offset against gains from the sale of shares, but not against 
other positive capital income or other income. Other losses 
from capital assets such as loan losses, on the other hand, 
may be offset against other positive income from capital 
assets, but likewise not against other income, e.g. from 
trade or business; this is because capital income is gener-
ally subject to a special tax rate, namely the final withhold-
ing tax of 25%. 

Facts: The plaintiffs are husband and wife. In 2012, the 
husband generated losses from the sale of shares amount-
ing to €4,819 and positive investment income of €2,092. 
The wife generated positive investment income in the 
amount of €1,289, but did not suffer any losses from the 
sale of shares. The plaintiffs applied for the losses from the 
share sales to be offset against the positive investment 
income. This was rejected by the tax office. 

Decision: The BFH has now issued a referral order to the 
BVerfG: 

Under the current legal situation, the share losses cannot 
be offset against the husband's positive investment income 
because offsetting is only possible against share gains; 
however, the husband has not generated any share gains. 

The law, which only allows share losses to be offset against 
share gains, violates the principle of equal treatment under 
the German Constitution and is therefore unconstitutional. 
This is because losses from the sale of shares are treated 
less favorably than other losses from capital assets. There 
is no sufficient objective reason for this: 

 Insofar as the legislator fears that, in the event of a stock 
market crash, the share losses claimed for tax purposes 
could adversely affect the financial budget, this is a purely 
fiscal reason which does not justify breaking with the prin-
ciple of taxation according to economic performance. 
Moreover, it is not realistic to assume that a stock market 
crash could give rise to sufficient other capital gains 
against which offsetting could be possible. 

 Moreover, it is not in line with reality that the legislator 
does not impose the restriction on offsetting losses in the 
case of indirect equity investments such as equity fund 
units, share certificates or options. 

 Furthermore, it is constitutionally unacceptable that the 
restriction on offsetting share losses applies even if there 
is no stock market crash. 

 The restriction on offsetting losses cannot be justified by 
the need to prevent abusive tax arrangements. In particu-
lar, taxpayers are free to realize losses from shares if they 
can make optimal use of the loss for tax purposes be-
cause they have other positive income from capital as-
sets. 

 Nor can the restriction on offsetting losses be justified on 
the grounds that speculative transactions are to be pre-
vented. This is because losses from shares held for the 
long term and thus non-speculative share investments are 
also recognized. 

Note: The decision now rests with the BVerfG, which is the 
only court that may declare laws unconstitutional. The out-
come of the proceedings has considerable significance for 
capital investors, because in the event of unconstitutionality 
they would be able to offset their losses from share trans-
actions against dividends or interest.  
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