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Dear client  
Dear client, 

In this issue, we have once again compiled a list of new developments in tax and business law for you. This client information is 
based on the status as of 30.9.2021. 

 TAX AND COMMERCIAL LAW 
 

Entrepreneur 

Deduction of entertainment expenses 
The German Federal Ministry of Finance (BMF) has issued 
a statement on the tax deductibility of entertainment ex-
penses. In the current letter, which is binding for the tax 
offices, the BMF responds in particular to technical chang-
es in cash management and the digitalization of account-
ing. 

Background: According to the law, 70% of the costs for 
entertaining business partners are tax deductible. A deduc-
tion of the costs requires, among other things, that the 

expenses are reasonable and that their amount and busi-
ness reason are proven. To prove this, the entrepreneur 
must provide numerous details. If the entertainment took 
place in a restaurant, it is sufficient to provide information 
on the occasion and the participants of the entertainment 
on a personal receipt. The invoice for the entertainment 
must be enclosed. 
Key BMF statements: 
The content of a hospitality invoice includes the name and 
address of the hospitality company, the tax or VAT identifi-
cation number, the date of issue, the invoice number, the 
description of the service, the date of hospitality, the invoice 
amount and the name of the hospitality company. 

 In the description of services, designations such as "menu 
1", "daily special 2" or "lunch buffet" are sufficient, as are 
abbreviations that are understandable in themselves. 
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However, general information such as "food and beverag-
es" is not sufficient. 

 The name of the caterer must be included on the invoice - 
and not only for the persons attending - if the invoice 
amount is higher than €250; the name can be handwritten 
on the invoice by the caterer. 

 Tips are also generally deductible and can be substantiat-
ed by the invoice if noted on it or acknowledged by the 
tipped person on the invoice. 

The innkeeper's entertainment invoice must be created 
automatically, recorded electronically and secured with the 
help of a certified technical security device if he uses an 
electronic recording system with cash register function, i.e. 
with a certified technical security device. Invoices in other 
forms, such as handwritten or mechanically generated 
invoices, which are not electronically recorded and are not 
secured by a certified technical security device, are not 
recognized for the deduction of operating expenses. 

If the innkeeper prepares an invoice on a day after the 
entertainment, which is then paid non-cash, it is sufficient to 
submit the invoice and the receipt for the non-cash pay-
ment. 

The legal requirements also apply to entertainment abroad. 
If the entrepreneur can credibly demonstrate that he was 
unable to obtain a detailed, machine-generated and elec-
tronically recorded invoice, the foreign invoice is sufficient 
as an exception, even if it does not fully meet the above 
requirements. In the case of a handwritten invoice, the 
trader must prove that there is no obligation to produce 
machine records in the foreign country. 

Notes: The current letter also contains detailed explana-
tions on digital and digitized entertainment invoices and 
receipts. 

The letter applies in all cases that are still open and replac-
es the previous letter, which dates back to 1994. There is a 
transitional provision with regard to the information that the 
invoice must contain: Insofar as the current letter contains 
tightenings compared to the previous letter, these are only 
to be observed for entertainment expenses incurred after 
July 1, 2021. 

The BMF does not require entertainment receipts issued by 
December 31, 2022 to be secured by means of a certified 
technical security device. 

Employer/Employee 

Change of the valuation method of a 
company car 
The Schleswig-Holstein Ministry of Finance has comment-
ed on the valuation of the imputed income in the case of 
the provision of a company car for travel between home 
and the first place of work and on a possible change in the 
valuation method during the year and after the year has 
ended. 

Background: The possibility of using a company car for 
private journeys or for journeys between home and place of 

work results in a non-cash benefit. Without keeping a prop-
er logbook, the possibility of using the car for journeys 
between home and the place of work is generally to be 
assessed at 0.03% of the gross list price for each distance 
kilometer between home and the place of work per month. 
Alternatively, an individual valuation of the actual journeys 
made can be made at 0.002 % of the list price. The individ-
ual valuation is possible, among other things, if the compa-
ny car is used for a maximum of 180 journeys per year 
between home and place of work. 

Main content of the letter: 

 In principle, the valuation rule according to which 0.03% of 
the gross list price is assessed monthly for each distance 
kilometer between home and place of work also applies in 
those months in which the employee does not actually 
use the company car to travel to work. 

 It is not possible to change to the individual valuation 
method, in which only the journeys actually made are tak-
en into account and these are assessed at 0.002 % of the 
list price per month, during the year. However, the wage 
tax deduction can be changed retroactively for the en-
tire year by applying the individual valuation instead of 
the 0.03 % method. 

Note: The retroactive individual valuation can be useful if 
the employee has not used the company car in individual 
months or over a longer period, e.g. due to the Corona 
crisis. 

All taxpayers 

Interest rate of 6% unconstitutional 
The German Federal Constitutional Court (BVerfG) consid-
ers the statutory interest rate of 6% per annum or 0.5% per 
month, which is applied to back tax payments and tax 
refunds, to be unconstitutional for interest periods from 
January 1, 2014. However, despite the unconstitutionality, 
the interest rate is still applicable to interest periods until 
Dec. 31, 2018. For interest periods from Jan. 1, 2019, the 
interest rate may no longer be applied. Here, the legislator 
must make a new provision by July 31, 2022. 

Background: By law, tax arrears and refunds are subject to 
an annual interest rate of 6%. The interest period generally 
begins 15 months after the end of the assessment period, 
e.g. on 1.4.2017 for the 2015 assessment period. However, 
there are currently shifts due to the Corona crisis. It has 
long been disputed whether the interest rate of 6% is con-
stitutional. This is because it is significantly higher than the 
actual interest rates in the economy. Two cases were pend-
ing before the Federal Constitutional Court on this issue, 
which the court has now ruled on.  

Facts: One case involved the interest period from Jan. 1, 
2010 to July 14, 2014, while the other case involved the 
interest period from 2010 to 2012. The plaintiffs, who were 
to pay substantial interest on arrears to the tax office as a 
result of an external audit, considered the interest rate of 
6% to be unconstitutional. 
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Decision: Although the BVerfG considers the interest rate 
to be unconstitutional as of the interest period 1.1.2014, it 
nevertheless considers it to continue to be applicable until 
31.12.2018: 

 The statutory interest rate of 6% p.a. results in unconstitu-
tional unequal treatment of taxpayers whose tax is as-
sessed or amended only after the expiration of the 15-
month grace period as compared to taxpayers whose tax 
is assessed within 15 months of the expiration of the as-
sessment period.  

 It is true that the interest serves to skim off an interest 
advantage. However, this absorption must be in line with 
reality. In fact, there has been a low interest rate level 
since 2008 and even a negative prime rate since 2013. 
Since 2014 at the latest, the low interest level has been 
structural and sustainable, so that the statutory interest 
rate of 6% goes beyond the skimming of a possible inter-
est advantage and violates the fundamental rights of tax-
payers. 

 However, for budgetary reasons, the interest rate of 6% is 
still to be applied until December 31, 2018. From January 
1, 2019, the interest rate will no longer apply. Here, the 
legislator must make a new regulation by July 31, 2022. 

In the meantime, the tax authorities have also commented 
on the implementation of the BVerfG's decision. According 
to the guidelines of the Federal Ministry of Finance (BMF), 
the following applies: 

 Initial interest rate determinations for the interest period 
beginning Jan. 1, 2019, are suspended, so a determina-
tion will not be made initially and will not be made up until 
the Legislature adopts a new interest rate. 

 Initial interest determinations for the interest period up to 
December 31, 2018 are final and are not subject to a pro-
visional note. Only full interest months ending no later 
than 12/31/2018 will be taken into account.  

 If interest assessments for the interest period from Janu-
ary 1, 2019 are amended on the basis of a reservation 
note or if the reservation of review is lifted, the amended 
interest assessment shall also be suspended, i.e. shall not 
be made for the time being, insofar as the amount of the 
interest to be reassessed is concerned; otherwise, i.e. to 
the extent of the previous assessment, the interest as-
sessment shall be made on a provisional basis. 

Comparable regulations exist when it comes to amending 
a provisional interest assessment or when the previous in-
terest assessment has neither been issued provisionally 
nor has been subject to a conditional review.  

The following applies to appeals of interest determinations:  

 Insofar as the objection is directed against interest periods 
up to December 31, 2018, the objection must be rejected 
as unfounded. 

 If the objection is directed against an interest period start-
ing on or after Jan. 1, 2019, the objection proceedings 
must be suspended because the legislature's new deci-
sion must be awaited. 

 If the objection relates to the suspension of the determina-
tion of refund interest from January 1, 2019, i.e. the failure 
to determine refund interest for the time being, the objec-
tion must be rejected as unfounded. As soon as the legis-

lator has promulgated the new interest rate from 1.1.2019, 
the suspended interest assessment must be made up for. 

 A suspension of enforcement of an interest assessment 
shall be terminated insofar as the suspension of enforce-
ment relates to interest periods up to December 31, 2018. 
If the suspension of enforcement relates to interest peri-
ods from January 1, 2019, it shall remain in force until fur-
ther notice. 

Notes: The BVerfG's ruling only applies to interest on re-
funds and back payments, but not to other interest such as 
interest on deferrals, suspensions or evasion. This is be-
cause this interest, which is also subject to an interest rate 
of 6%, was not the subject of the proceedings before the 
BVerfG. 

The BMF now also orders that corresponding interest as-
sessments (e.g. for deferral or suspension of enforcement) 
are to be declared final if the taxpayer applies for this or the 
interest assessment is to be changed for other reasons. An 
objection to such an interest assessment must be rejected 
as unfounded. 

Should proceedings be brought before the BVerfG with 
regard to this interest, it is difficult to imagine that the 
BVerfG will come to a decision other than that it is unconsti-
tutional as of January 1, 2019. Therefore, the interest rate 
of 6% should not be accepted for these interests (e.g. de-
ferral or suspension of execution). 

Speculative gain on the donation of a 
property 
The gratuitous transfer of a property within the ten-year 
speculation period to one's own children, who then immedi-
ately sell it at a profit to the purchaser selected by the par-
ent, is not an abuse of the tax system. Therefore, the par-
ent does not have to pay tax on speculative gains, but only 
the children to whom the acquisition by the parent is at-
tributed. This can result in a considerable tax saving if the 
tax rate of the children is significantly lower than that of the 
parent. 

Background: The sale of real estate held as private assets 
within ten years of acquisition at a profit results in a taxable 
speculative gain. If the taxpayer receives the property as a 
gift, the acquisition for consideration by the predecessor in 
title (donor) is attributed to him. 

Issue: The plaintiff purchased a plot of land in 2011. In 
2012, she donated half of the co-ownership of the property 
to each of her two children of full age, after she had looked 
for a buyer for the property and conducted the sales nego-
tiations. On the same day as the gift, her children sold the 
property to the buyer selected by their mother, the plaintiff, 
and, after deducting the purchase price paid by their moth-
er in 2011, generated a taxable profit of approximately 
€97,500. The tax office affirmed an abuse of the tax system 
and attributed the profit to the plaintiff as speculative profit. 
The plaintiff objected to this. 

Decision: The Federal Fiscal Court (Bundesfinanzhof, 
BFH) upheld the action: 

 The plaintiff did not realize a speculative gain because 
she did not sell the property. Her gift to her two children 
does not trigger a speculative gain, since a speculative 
gain requires a sale. 
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 The gratuitous transfer of the property to the children prior 
to the sale by the children does not constitute an abuse of 
tax planning. An abuse of tax arrangements cannot be 
assumed if the arrangement has already been seen by 
the legislature and it has reacted to this in a law. 

 Such a reaction of the legislator can be found in the In-
come Tax Act. This is because in the case of a gratuitous 
transfer of the real property, the acquisition for considera-
tion by the predecessor in title (donor) is attributed to the 
new owner (so-called singular successor in title). In this 
way, the new owner must pay tax on a speculative gain if 
he sells the property within ten years of the purchase by 
the predecessor in title; this is because the donee is now 
deemed to be the purchaser for consideration. If this 
statutory provision did not exist, the sole successor in title 
would not realize a speculative gain because a specula-
tive gain requires an acquisition for consideration (pur-
chase) and a transfer for consideration (sale). 

 The legislator therefore intended that, in the event of a gift 
of real estate and a sale of this real estate by the donee 
within ten years of acquisition by the donor, the specula-
tive gain should accrue to the donee and be taxable. The 
speculative profit can therefore not be attributed to the 
plaintiff as the donor. 

Note: It was irrelevant that the plaintiff had conducted the 
sales negotiations. This was because the plaintiff's children 
of full age were not obliged to sell to the buyer selected by 
the plaintiff. Nor were they obliged to transfer the proceeds 
of the sale to the plaintiff. 

As a result, the children each have to pay tax on half of the 
speculative gain; however, their tax rate was significantly 
lower than that of the plaintiff, resulting in a total tax saving 
of around €14,000. In addition, the gift of the property to the 
children may trigger gift tax; however, an allowance of 
€400,000 per child applies here, which applies to gifts with-
in a ten-year period. 

Sale of the property with a study 
The sale of an owner-occupied property within the ten-year 
speculation period does not trigger a taxable speculative 
gain, even if a domestic study has been used in the proper-
ty. Despite the workroom, the tax exemption for owner-
occupied real estate applies to the entire property. 

Background: Anyone who sells a property at a profit within 
ten years of acquisition generates a so-called speculative 
gain, which is subject to income tax. However, the law 
contains a tax exemption for owner-occupied real estate. 

Facts: The plaintiff was a teacher and acquired a condo-
minium in 2012, which she used herself and in which she 
set up and used a home office for her work as a teacher; 
the share of the area of the home office in the total living 
area was 10.41%. In 2017, she sold her apartment at a 
profit. The tax office recognized 10.41% (approx. €11,000) 
of the capital gain as a taxable speculative gain. 

Decision: The Federal Fiscal Court (Bundesfinanzhof, 
BFH) denied a tax liability and allowed the claim: 

 It is true that the plaintiff sold a property at a profit within 
ten years of its acquisition and thus in principle realized a 
speculative profit. 

 However, the statutory tax exemption for owner-occupied 
real estate applies to this speculative gain. The tax ex-
emption also applies insofar as the apartment contained a 
home office that was used to generate non-independent 
income. 

 For tax exemption, it is not necessary that the entire prop-
erty has been used for own residential purposes. It is suf-
ficient that it is also used for the taxpayer's own residential 
purposes and is occupied, for example, by family mem-
bers or a partner. It is also sufficient if it is only temporarily 
used for the taxpayer's own residential purposes, but is 
available to the taxpayer the rest of the time. 

 There is no evidence that the legislator did not intend to 
extend the exemption from tax liability to home offices as 
well. 

Note: The ruling is gratifying because there is now no risk 
of a pro rata tax liability if an owner-occupied property also 
contains a home office that is used to generate surplus 
income (e.g. income from employment, rental or capital 
income). In this context, the BFH also waives a so-called 
de minimis limit, so that the size of the workroom is not 
relevant for the tax exemption. The legal situation is differ-
ent if a home office belongs to the so-called business as-
sets of an entrepreneur. In this case, the sale of the proper-
ty leads to a proportionate taxable profit. 
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