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Dear Sir or Madam, 

the Federal Fiscal Court has referred to the Federal Constitutional Court the 
question of whether it is compatible with the German constitution that 
losses from the sale of shares may only be offset against gains from the sale 
of shares and not against other positive income from capital assets. The de-
cision of the Federal Constitutional Court is likely to be eagerly awaited by 
many. 
 
In another decision, the Federal Fiscal Court for the first time set out precise 
calculation parameters for avoiding double taxation of pensions, thus high-
lighting the threat of double taxation for future generations of pensioners. 
 
In addition, the Federal Fiscal Court ruled that capital income from a fraudu-
lent pyramid scheme can no longer be used as the basis for determining in-
come tax. The settlement effect also applies if the capital gains tax has been 
withheld by the debtor of the capital income, but not declared to the tax of-
fice and paid over to it. 
 
Do you have any questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact me.  
I will be happy to advise you. 
 

 

 

  

Steuerberaterin SibilleDecker 

Berliner Allee 47 
64295 Darmstadt 

Phone: 06151 9183642 
Fax: 06151 9183641 

Email: stb@sibilledecker.de 
www.sibilledecker.de 
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Income tax 

Are loss offset restrictions for share disposal 
losses unconstitutional? 

The Federal Fiscal Court has referred the question to 
the Federal Constitutional Court as to whether it is 
compatible with the constitution that losses from the 
sale of shares may only be offset against gains from 
the sale of shares and not against other positive in-
come from capital assets. 

The Corporate Tax Reform Act 2008 has fundamentally 
restructured the taxation of capital investments that 
are attributable to private assets for tax purposes. By 
allocating gains from the sale of investments (includ-
ing shares) to income from capital assets, the changes 
in value (gains and losses) realized in the process are 
subject to taxation in full and irrespective of any hold-
ing period. Since income from capital assets is gener-
ally taxed on a final basis at a special tax rate of 25%, 
the German Income Tax Act stipulates that losses from 
capital assets may only be offset against other positive 
income from capital assets. An additional loss offset 
restriction applies to losses from the sale of shares. 
These may not be offset against other positive income 
from capital assets, but only against gains arising from 
the disposal of shares. According to the explanatory 
memorandum, this is intended to prevent risks to the 
state budget. 

In the case in dispute, the plaintiff had exclusively re-
alized losses from the sale of shares. He applied to off-
set these losses against his other income from capital 
assets, which did not consist of gains on the sale of 
shares. 

In the opinion of the Federal Fiscal Court, the Income 
Tax Act results in unconstitutional unequal treatment 
because it treats taxpayers differently, without justifia-
ble reason, depending on whether they have realized 
losses from the disposal of shares or from the disposal 
of other investments. There is no justification for this 
inconsequential design of the loss compensation 
scheme for losses on the disposal of shares either from 
the risk of significant tax revenue shortfalls or from the 
point of view of preventing abusive arrangements or 
from other non-fiscal promotion and steering objec-
tives.  

Calculation parameters for the avoidance of dou-
ble taxation of pensions 

For the first time, the Federal Fiscal Court has defined 
precise calculation parameters for avoiding double 

taxation of pensions, thus revealing impending double 
taxation of future generations of pensioners. 

The appeal of the plaintiff - who has been drawing a 
pension with a correspondingly high pension allow-
ance since 2007 - was unsuccessful. However, on the 
basis of the calculation guidelines of the Federal Fiscal 
Court, it emerges that later pensioner cohorts are likely 
to be affected by double taxation of their pensions. 
This follows from the fact that the pension allowance 
applicable to each new pensioner cohort becomes 
smaller with each passing year. In many cases, it will 
therefore no longer be sufficient to compensate for 
the pension insurance contributions paid from taxed 
income. 

In the case in dispute, the plaintiff objected to the fact 
that the tax office - in accordance with the statutory 
transitional provision - had treated 46% of the pension 
paid out as tax-free and subjected the remaining 54% 
to income tax. The plaintiff submitted his own calcula-
tion, according to which he had arithmetically paid sig-
nificantly more than 46% of his pension contributions 
from his already taxed income. In his opinion, there 
was therefore unconstitutional double taxation of 
parts of his pension. The Tax Court took a different 
view and dismissed the action. 

The Federal Fiscal Court also did not follow the plain-
tiff's view. Rather, it upheld its previous case law on 
pension taxation, as confirmed by the Federal Consti-
tutional Court, according to which both the system 
change to deferred taxation of old-age pensions intro-
duced by the Retirement Income Act and the statutory 
transitional arrangements were in principle constitu-
tional. However, it is also clear that double taxation of 
pensions must not occur in specific individual cases. 
Such double taxation is avoided if the sum of the pen-
sion inflows expected to remain tax-free (in short: tax-
free pension withdrawal) is at least as high as the sum 
of the pension insurance contributions paid from the 
income already taxed. The Federal Fiscal Court has de-
fined specific calculation parameters for determining 
any double taxation of pensions. In doing so, it clari-
fied that not only the annual pension allowances of the 
pension recipient but also those of any longer-lived 
spouse from his or her surviving dependents' pension 
are to be included in the tax-free pension withdrawal.  

In the case of private pensions, double taxation 
cannot occur for systemic reasons 

The German Federal Fiscal Court has clarified disputes 
on the problem of so-called double pension taxation. 
It has not only ruled on the treatment of benefits from 
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voluntary supplementary insurance to the statutory 
old-age pension and issues relating to the so-called 
opening clause. It also clarified that, for systemic rea-
sons, there can be no double taxation of pensions from 
private investment products outside the basic pension 
scheme (in short: private pensions), which are taxed 
only at the respective income share. 

Online poker: winnings may be subject to income 
and trade tax 

A student of mathematics played poker in the game 
variant Texas Hold'em in so-called single games on the 
Internet since fall 2007. He initially wagered pennies 
and by the end of 2008 had made a total profit of 
around USD 1,000, with playing times estimated at five 
to ten hours a month. In 2009, he played poker at four 
online portals. He increased his stakes from single-
digit to low double-digit US dollar amounts. Thus the 
student achieved now altogether profits at a value of - 
converted - 82,826.05 euro. In the following years, he 
multiplied his winnings from the online poker games. 
The tax office was of the opinion that the participation 
in the online poker games generated taxable income 
from business operations and issued a corresponding 
income tax and trade tax assessment notice for 2009. 

The Münster Fiscal Court partially upheld the action 
brought against this. The student had generated in-
come from commercial operations by playing online 
poker, but only from October 2009 onwards. In partic-
ular, the Texas Hold'em variant played was a game of 
skill and not a game of chance that excluded commer-
cial income. He also participated, as required for the 
assumption of commercial income, in the general eco-
nomic traffic by maintaining a service relationship with 
his fellow players at the (virtual) poker table of the 
online portals and outwardly recognizable for third 
parties in appearance. The intention to make a profit 
was also present, because he had been playing online 
poker for a certain period of time. 
poker games over a certain period of time, thereby 
achieving profits and continuing with a consistently 
advantageous profit generation. However, according 
to the overall picture of the circumstances, in particular 
the increase in the playing time and the amount of the 
stakes, the student only exceeded the limit of a pure 
hobby practice to a "professional" online poker game 
from October 2009, which is why the profits generated 
in the period from October 2009 to December 2009 
are to be recognized as income from business opera-
tions.  

Income tax recognition of interest on tax arrears 
and tax refunds 

On March 16, 2021, the German Federal Ministry of Fi-
nance published a letter on the income tax recognition 
of interest on tax arrears and tax refunds. Interest on 
tax arrears can no longer be claimed as a tax reduction 
from the 1999 assessment period onwards. In contrast, 
interest on tax refunds leads to income from capital 
assets for the creditor or to income of a different kind. 
The new letter now provides that - in order to avoid 
undue hardship - interest on refunds by way of interest 
on tax arrears and tax refunds is not to be included in 
the tax base upon application, insofar as they are off-
set by non-deductible interest on arrears based on one 
and the same event. In this context, interest on refunds 
and the interest on arrears facing them shall be limited 
to the amount of the interest actually determined in 
each case.  

Capital income from fraudulent Ponzi scheme is 
generally no longer to be used as a basis for in-
come tax assessment 

Capital income from fictitious profits in the context of 
a Ponzi scheme is subject to taxation if the investor 
disposes of it, e.g. by means of a reinvestment (nova-
tion), and the debtor of the capital income is willing 
and able to perform at that time. This also applies if 
the Ponzi scheme collapses at a later date and the in-
vestor loses his money. 

In the opinion of the Federal Fiscal Court, however, the 
subjective view of the investor must be taken into ac-
count not only with regard to the taxation of the bogus 
returns, but also with regard to the question of 
whether the settlement effect occurs for the invest-
ment income tax withheld by the operator of the Ponzi 
scheme. If the investor could assume that the bogus 
returns were subject to tax deduction, the income tax 
would be settled. This also applies if the capital gains 
tax was not declared and paid by the fraudster to the 
tax office and if the fraudster did not have a license 
according to the German Banking Act. In this case, 
however, the bogus returns accrued to the investor in 
full, i.e. also taking into account the withheld capital 
gains tax, as the withholding was made for the account 
of the taxpayer as creditor of the capital gains.  

Relief amount for single parents and spousal split-
ting not in the same year 

A couple who married in December and only lived in a 
joint household from the time of the marriage claimed 
the relief amount for single parents in addition to the 
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spousal splitting in their tax return for the months of 
January to November. However, the tax office did not 
accept this. For a couple who had opted for joint tax 
assessment, this applied to the entire year of the mar-
riage - i.e. also to the months before the marriage. 

The Munich Tax Court confirmed the view of the tax 
office. If taxpayers who previously lived in separate 
households, each with their own child, only moved in 
together after their marriage in December of the as-
sessment period and they apply for joint assessment, 
they are not entitled to a relief amount for single par-
ents. Due to the joint assessment, the spouses are not 
considered to be single in any calendar month of this 
assessment period, irrespective of the fact that the 
marriage was only concluded in December and the re-
quirements for joint assessment were fulfilled for the 
first time in December, with the consequence that they 
are also not entitled to a reduced relief amount for the 
period from January to November. 

Craftsman costs also tax deductible when moving 
out 

When moving for professional reasons, the moving ex-
penses can be claimed as income tax expenses in the 
income tax return. Expenses for renovating the old 
apartment can generally be deducted for tax purposes 
- to a certain extent. But what applies, for example, to 
the disposal of electrical appliances? The Saxony Fiscal 
Court has ruled in this regard that there are no deduct-
ible income-related expenses if electrical appliances in 
the apartment are professionally inspected, removed 
and disposed of due to a professionally induced move. 
However, these costs are partly to be considered as 
craftsman services. Accordingly, they can be deducted 
directly from the income tax liability at a rate of 20 per-
cent of a maximum of 6,000 euros, i.e. up to 1,200 eu-
ros. The only exception is disposal costs. These remain 
disregarded in total. The maximum amount of 6,000 
euros applies in total to all craftsman services in one 
year. Important: The year of payment is always decisive 
for the deduction.  

Note 

Only the tradesmen's invoiced working time includ-
ing VAT, including invoiced machine and travel costs 
and consumables (e.g. lubricants, cleaning agents, 
adhesive tape, gritting material, foils) are eligible.  

Tax useful life shortened for computers, printers, 
software, etc. purchased for business purposes 

Anyone who purchases computers, printers or soft-
ware, etc. for work at their own expense can claim this 
as a tax deduction. From the 2021 assessment year, the 
costs can even be deducted in full in the year of pur-
chase.  

The change in this tax rule affects a wide range of pur-
chases, from computer hardware to peripherals and 
accessories to operating and application software. If at 
least 90 percent of the technology is used for business 
purposes, full depreciation of the purchase price as in-
come-related expenses is permitted. If the private use 
portion is more, a distinction must be made between 
private and professional use. Only the professional 
share, measured against the purchase price, is deduct-
ible.  

Previously, computers, printers and software with a net 
purchase price of more than 800 euros had to be de-
preciated over the period of three to five years. The 
purchase price was therefore spread over several tax 
years. This is based on the AfA table for depreciation 
of general fixed assets. The tax authorities have now 
changed the tax depreciation rules: Since January 1, 
2021, an ordinary useful life of one year is assumed. 
This also applies retroactively to equipment that has 
not yet been fully depreciated. 

Note 

If private use accounts for a not inconsiderable 
If the private use accounts for a not inconsiderable 
share, the situation should be discussed with the em-
ployer. The private use of company personal com-
puters is tax-free and the employer always has the 
option of immediate depreciation! 

Tax consequences when renting out vacation 
apartments/houses abroad 

If a foreign vacation home 
is rented out by a resident 
of Germany, the foreign 
state initially levies income 
tax on the rental income in 
addition to real estate tax - 
depending on the fiscal 
constitution of the munici-
pality, state, canton or cen-
tral government tax admin-
istration. But in Germany, 
too, this rental income 
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must be declared as income from letting and leasing. 
Under the same conditions that apply to domestic va-
cation homes, classification as income from business 
operations may also be considered (e.g., in the case of 
a fully furnished apartment that is kept ready for per-
manent rental by a vacation service organization and 
is rented out on an ongoing short-term basis). If the 
vacation home continuously generates losses, it may 
also be considered a hobby, which is irrelevant for tax 
purposes. 

If taxable income is also received in Germany, a double 
taxation agreement (DTA) concluded with the foreign 
country may, depending on the type of agreement, ex-
empt the income from German tax (e.g. USA, Italy) or 
credit the taxes levied abroad against German income 
tax (e.g. Spain, Switzerland). If no German tax is levied 
on the income, the rental income is subject to the pro-
gression proviso,  
i.e. the German tax rate is applied to the domestic in-
come, taking into account the foreign income. The 
same provisions apply to the determination of net in-
come as to domestic income, i.e. the recognition of in-
come-related expenses and also depreciation on the 
acquisition costs of the building and furniture are per-
missible. However, the foreign tax can be credited at 
most up to the amount of the German tax due on the 
income on a pro rata basis. 

As in the case of domestic real estate, a sale within 10 
years of acquisition results in tax liability on the capital 
gain, unless the applicable DTT excludes this. 

Civil law 

Doubts about solvency - real estate agent must 
advise against risky transaction 

The broker of a property owner had been commis-
sioned to sell a property. A woman came forward, in-
spected the property and held sales talks with the 
owner. However, a sales contract was not concluded 
and the house was finally sold to another interested 
party. The disappointed prospective buyer was of the 
opinion that the broker had unjustifiably thwarted the 
conclusion of the contract with her. He had not had 
the right to advise the seller against the transaction. 
She therefore demanded compensation for the ex-
penses she had incurred in trusting the purchase. After 
all, she had already agreed with the seller on a hand-
shake. The broker had also informed her that she could 
already start with the preparations for the move. She 
had therefore already cleared out her own property, in 
which she had lived up to now, and later had to put it 
away again, for which costs of just under 30,000 euros 
had been incurred. Her removal helpers had needed a 
total of over 2,100 hours for this. 

The Frankenthal Regional Court dismissed the action. 
It was the duty of a real estate agent to clarify the cre-
ditworthiness of a possible contractual partner and to 
point out corresponding doubts. Shortly before the 
planned appointment with the notary, no confirmation 
of financing had been received and the financing of 
the ancillary purchase costs had been rejected by a 
bank. In addition the damage had developed due to 
own behavior of the woman, because it had begun too 
early with the preparations for the removal. The pur-
chase of a real estate can still fail for a multiplicity of 
reasons up to the notary date. Any costs for moving 
out and into the house would have to be borne by the 
woman herself.  

Dates Taxes/Social Security July/August 2021

Control type Maturity 

Wage tax, church tax, solidarity surcharge 12.07.20211 10.08.20212 

Sales tax 12.07.20213 10.08.20214 

End of grace period of 
above tax types when paid 
by: 

Referral5 15.07.2021 13.08.2021 

Check6 12.07.2021 10.08.2021 

Trade tax not applicable 16.08.20218 

Property tax not applicable 16.08.20218 
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End of grace period of 
above tax types when paid 
by: 

Referral5 not applicable 19.08.2021 

Check6 not applicable 16.08.2021 

Social security7 26.07.2021 25.08.2021 

Capital gains tax, solidarity surcharge  
The capital gains tax and the solidarity surcharge on it  

must be  
paid to the responsible tax office at the  

same time as a profit distribution is made to the shareholder. 

1 For the past month, for quarterly payers for the past calendar quarter. 
2 For the past month. 
3 For the past month, in the case of a permanent extension for the penultimate month, for quarterly payers without a permanent extension 

for the past calendar quarter. 
4 For the past month, for the penultimate month in the case of a permanent extension, for the past calendar quarter in the case of quarterly 

payers with a permanent extension. 
5 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 
payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the same 
as the due date. 

6 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the 
tax office. A direct debit authorization should be issued instead. 

7 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 
penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contri-
bution statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. 
on 28.07.2021/27.08.2021, 0:00 hours in each case). Regional peculiarities with regard to the due dates may have to be taken into 
account. If payroll accounting is performed by external agents, the payroll data should be transmitted to the agent approximately ten 
days before the due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 

8 In states and regions where Aug. 15, 2021, is a public holiday (Assumption Day), the tax will be due on Aug. 16, 2021. 
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