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Dear Sir or Madam, 

the severe weather events with flooding in June/July 2021 have severely af-
fected many regions in several federal states. The finance ministries of the 
affected federal states have passed current disaster decrees, which have 
been approved by the Federal Ministry of Finance. Among other things, 
these decrees regulate various tax relief measures for people affected by the 
severe weather events. 
 
The Federal Constitutional Court has recently ruled that the interest rate of 6 
percent per annum on tax arrears and tax refunds from 2014 is unconstitu-
tional. The legislature is now obliged to introduce a constitutional new regu-
lation by July 31, 2022. 
 
In addition, the Federal Fiscal Court has commented on the question of 
whether a home office (EUR 1,250) claimed as income-related expenses in 
the course of the employee's work is not allocated to residential purposes 
when the condominium is sold, thus fulfilling the "private sales transactions" 
criterion for disposal. 
 
Do you have questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact me.  
I will be happy to advise you. 
 
Warm regards 
Sibille Decker 
 

 

   

Steuerberaterin Sibille Decker 

Berlin Allee 47 
64295 Darmstadt 

Phone: 06151 9183642 
Fax: 06151 9183641 

E-mail: stb@sibilledecker.de 
www. sibilledecker.de 
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Catastrophe Decrees 

Tax measures to account for damage caused by 
severe weather with flooding 

The severe weather events with flooding in June/July 
2021 hit many regions in several federal states hard. 
The ministries of finance of Rhineland-Palatinate, 
North Rhine-Westphalia, Baden-Württemberg and the 
Bavarian State Ministry of Finance and Home Affairs 
(BayLfSt), among others, have passed current disaster 
decrees, which have been approved by the Federal 
Ministry of Finance. Among other things, these de-
crees regulate various tax relief measures for those af-
fected by the severe weather events. The decrees are 
structured as follows: 

1. Deferral and enforcement measures and adjust-
ments to advance payments 

2. Proof of tax-privileged donations  

3. Loss of accounting records 

4. Income tax, corporate income tax and payroll tax 

 Common regulations for income from agriculture 
and forestry, business operations and self-em-
ployed work 

 Special regulations for agriculture and forestry 

 Income from renting and leasing 

 Wage tax 

 Expenses for existentially necessary items as ex-
traordinary expenses 

 Allowance in the wage tax deduction procedure 

5. Property tax 

6. Trade tax 

In addition to the disaster decrees of the affected fed-
eral states, the federal government and the states have 
agreed on further relief in special meetings. Among 
other things, the following was agreed: 

 Reduced burden of proof when assessing eco-
nomic need for assistance, 

 Enabling non-profit corporations to use their own 
funds to support those affected, even outside the 
scope of their statutory purposes, 

 Allowance of business expense deduction for nu-
merous gifts from business assets, 

 Opportunity for employers to provide meals free 
of charge to their injured employees, and to pro-

vide, for example, vehicles, housing, and accom-
modations for their use free of tax, 

 Enabling companies to provide free accommoda-
tion and other services (e.g. clean-up work with 
their own equipment and personnel) to those af-
fected or to provide goods necessary for daily 
needs without this triggering a taxation of the free 
taxation of the free transfer of value or an input tax 
adjustment, and 

 Possibility of reducing the special advance pay-
ment of VAT in 2021 to zero, if necessary, without 
affecting the granted extension of the permanent 
deadline by the refund or setting to zero. 

The affected states have 
already announced that 
they will amend their al-
ready issued disaster de-
crees accordingly. In addi-
tion, the federal and state 
governments have agreed 
that the tax relief for cop-
ing with the flood disaster 
will also apply if the donor 
does not live in a country 
affected by the flood. 

In addition to direct financial aid and over and above 
the tax aid package already approved, the BayLfSt also 
wants to relieve those affected of bureaucracy. The 
possibility of extending deadlines for tax returns (e.g. 
wage tax returns and advance VAT returns) is intended 
to support those affected by the storms. 

 The deadline for submitting annual tax returns af-
ter June 28, 2021 will be extended until November 
2, 2021. 
tax returns to be filed after 28 June 2021 will be 
extended until 2 November 2021. This provision 
will particularly benefit tax-advised citizens whose 
regular filing deadline for 2019 annual tax returns 
is August 31, 2021.  

 In addition, those affected can apply for an exten-
sion of the deadline for the advance VAT return 
and wage tax returns to be submitted by Septem-
ber 10, 2021 until October 11, 2021. The tax offices 
will take special account of the circumstances and 
may thus even grant a further extension of the 
deadline in addition to these extensions in individ-
ual cases. 

Special depreciation allowances are also possible. If 
household goods and clothing have to be replaced on 
a large scale, these costs can be taken into account for 
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tax purposes under certain conditions. The contact is 
the responsible tax office. 

Federal Constitutional Court 

Interest on back taxes and tax refunds  
Tax refunds at 6% per annum from 2014 unconsti-
tutional 

In a decision published on August 18, 2021, the Ger-
man Federal Constitutional Court ruled that interest on 
back taxes and tax refunds is unconstitutional insofar 
as the interest calculation for interest periods from 
January 1, 2014 is based on an interest rate of 0.5% per 
month. 

The interest regulation relates to income tax, corpora-
tion tax, property tax, sales tax or trade tax and applies 
to both back taxes and tax refunds. In the opinion of 
the Federal Constitutional Court, the payment of inter-
est at a monthly rate of 0.5% on tax arrears after the 
expiry of an interest-free grace period of, in principle, 
15 months constitutes unequal treatment of tax debt-
ors whose tax is not assessed until after the expiry of 
the grace period compared with tax debtors whose tax 
is already finally assessed within the grace period. This 
unequal treatment still proves to be constitutional for 
interest periods falling in the years 2010 to 2013, but 
unconstitutional for interest periods falling in the year 
2014 (Article 3 (1) of the German Basic Law).  

When the interest rate of 0.5% per month was intro-
duced, it still roughly corresponded to the benchmark 
conditions on the money and capital markets. After the 
outbreak of the financial crisis in 2008, however, a 
structurally low interest rate level developed which no 
longer reflected normal interest rate fluctuations. 
Since 2014 at the latest, the interest rate has proven to 
be unrealistic, according to the Federal Constitutional 
Court.  

The previous law continues to apply for interest peri-
ods up to and including 2018. However, the provisions 
are not applicable to interest periods starting in 2019. 
The legislature is obliged to adopt a new regulation in 
accordance with the constitution by July 31, 2022. 

Income tax 

Donations on the occasion of the flood disaster - 
Easier proof 

Anyone who has made donations in connection with 

the flood disaster in Germany can claim these as spe-
cial expenses for tax purposes. There are simplifica-
tions for the proof of donations.  

The cash deposit slip or booking confirmation (e.g. ac-
count statement, direct debit slip or PC printout in the 
case of online banking) from a bank is sufficient as a 
donation receipt for all donations made by October 31, 
2021 for disaster relief to a special account set up for 
disaster relief. This also applies to donors who do not 
live in a country affected by the floods. 

Photovoltaic systems: tax simplification worth-
while? 

Anyone who 
generates elec-
tricity with a pho-
tovoltaic system 
or a combined 
heat and power 
unit and feeds it 
into the public 
grid must declare the income in their income tax re-
turn. However, losses are usually incurred, especially in 
the initial period. For this reason, the tax office requires 
a forecast as to whether the plant can generate a profit 
at all. Often, the tax office assumes a hobby that is ir-
relevant for tax purposes and does not want to recog-
nize the losses from the photovoltaic system. 

Since June 2021, homeowners who want to save them-
selves the effort and do not want to pay tax on their 
profit, or who are not interested in offsetting losses, 
can apply directly to the tax office for a hobby busi-
ness. Taxpayers will then no longer have to submit a 
revenue surplus statement for their photovoltaic sys-
tem, and the income from the sale of the electricity will 
not be taxed. 

The prerequisites for this are that the plant's output 
does not exceed 10 kilowatts, it was commissioned for 
the first time after December 31, 2003, and it is in-
stalled on an owner-occupied one- or two-family 
house. The regulation also applies to small cogenera-
tion units with an electrical output of up to 2.5 kilo-
watts. 

However, if the plant has been in operation for some 
time and losses have been recognized by the tax office 
to date, caution is advised. If the income tax assess-
ments from previous years are subject to review or the 
intention to generate profits has only been provision-
ally recognized, the old assessments can still be 
changed. 
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If the tax exemption is then applied for, there may be 
additional tax payments and interest for the previous 
years, because it is assumed that the photovoltaic sys-
tem was operated without the intention of making a 
profit from the beginning. Anyone who wants to use 
the simplification rule for their already existing plant 
should therefore check in advance whether it is finan-
cially worthwhile to apply the new simplification rule 
or not. 

No deduction of kindergarten contributions in the 
amount of tax-free employer subsidies paid in the 
income tax return 

The married plaintiffs paid a kindergarten contribution 
of 926 euros for the care of their minor daughter. At 
the same time, the plaintiffs received a tax-free kinder-
garten allowance of 600 euros from their employer. 
The defendant tax office reduced the special expenses 
claimed by the plaintiffs in their income tax return in 
the full amount (926 euros) by the tax-free employer's 
allowance. 

The action was unsuccessful before the Federal Fiscal 
Court. Childcare costs and thus also kindergarten fees 
can be claimed as special expenses under certain con-
ditions. However, special expenses presuppose ex-
penses. In the opinion of the Federal Fiscal Court, 
therefore, only those expenses may be taken into ac-
count as special expenses by which the taxpayer is ac-
tually and finally economically burdened. In other 
words, if the employer grants a tax-free earmarked 
employer contribution to childcare costs, the taxpay-
er's economic burden is reduced to this extent. 

Remuneration on the occasion of company events 

The Federal Fiscal Court (Bundesfinanzhof) ruled that, 
when assessing wages and salaries on the occasion of 
a company event, all expenses of the employer directly 
related to the event must be taken into account, irre-
spective of whether they may constitute an advantage 
for the employee. The employer's expenses to be 
taken into account are to be divided equally among 
the participants present at the company event. 

An employer planned to hold a joint cooking class as 
a Christmas party. Each participant was allowed to con-
sume unlimited food and beverages. Two of the 27 
employees who had originally registered cancelled at 
short notice without this leading to a reduction in the 
event costs. The employer was of the opinion that the 
costs incurred by the two registered but non-partici-
pating employees were not part of the benefits within 

the meaning of the German Income Tax Act. Accord-
ingly, it divided the total costs of the Christmas party 
by the number of registered (27) employees. In con-
trast, the defendant tax office demanded that the 25 
employees who actually attended the party be taken 
into account. The action was unsuccessful before the 
Federal Fiscal Court. 

No taxation of the capital gain attributable to the 
home office upon sale of an owner-occupied 
property 

The German Federal Fiscal Court (Bundesfinanzhof) 
has commented on the question of whether a home 
office (EUR 1,250) claimed as income-related expenses 
in the course of the employee's employment is not al-
located to residential purposes when the condomin-
ium is sold, thus fulfilling the "private sales transac-
tions" criterion for disposal. 

A teacher earned income from employment and, as in 
previous years, claimed expenses for a home office lo-
cated in her condominium as income-related ex-
penses. These were recognized by the defendant tax 
office with the maximum amount of 1,250 euros in 
each case. When the teacher sold her condominium in 
2017, the tax office took into account income from pri-
vate sales transactions (capital gain) attributable to the 
study in the 2017 income tax assessment. The Baden-
Württemberg Fiscal Court upheld the action and as-
sessed the income from the sale of the condominium 
at 0 euros.  

The Federal Fiscal Court rejected the tax office's appeal 
as unfounded. According to the decision of the Federal 
Fiscal Court, if a condominium used for own residential 
purposes is sold within the ten-year holding period, 
the capital gain is also exempt from taxation to the ex-
tent that it is attributable to a home office used to gen-
erate surplus income.  

Note 

The profit from the sale of owner-occupied real es-
tate is exempt from income tax even after a very 
short holding period if, among other things, the real 
estate is used exclusively for the owner's own resi-
dential purposes. Up to now, the tax authorities have 
assumed that this requirement is not met for the par-
tial area used for the study. It is of the opinion that 
the speculative gain accruing on this area is subject 
to taxation on a pro rata basis. The Tax Court of Ba-
den-Württemberg and the Federal Fiscal Court have 
now contradicted this view. 
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Reduced taxation of additionally paid severance 
pay after exercising a so-called sprinter clause 

An employee had agreed a so-called sprinter clause 
with her employer in addition to a contract on the ter-
mination of the employment relationship with a sever-
ance payment. This clause stated that the employee 
was granted the right to terminate the employment 
relationship before the actual agreed date in return for 
a further severance payment. The employee exercised 
this right and received the additional severance pay-
ment. The defendant tax office only subject the sever-
ance payment resulting from the termination of the 
employment relationship to reduced taxation, but not 
the amount received due to the exercise of the sprinter 
clause. 

The Hessian Tax Court ruled differently and upheld the 
claim. The further severance payment amount was also 
to be taxed at a reduced rate, because this severance 
payment also found its legal basis in the termination 
agreement and was not to be considered separately 
from it.  

Labor law 

Corona quarantine does not preclude continued 
payment of wages 

The Aachen Labor Court has ruled that a quarantine 
ordered against an employee who is unfit for work 
does not exclude the employee's entitlement to con-
tinued payment of remuneration. 

An employee visited a doctor in May 2020 because of 
headaches and stomach pains. The doctor determined 
that the employee was unfit for work and carried out a 
COVID-19 test, which he reported to the relevant 
health authority. A few days later, the health depart-
ment ordered the employee to be quarantined (the 
COVID-19 test was subsequently negative). After 

learning of the quarantine order, the defendant em-
ployer deducted the continued payment of wages ini-
tially made to the employee from the subsequent pay-
roll and instead paid compensation in accordance with 
the Infection Protection Act. In the opinion of the em-
ployer, claims under the Infection Protection Act would 
supersede claims for continued remuneration in the 
event of a coincidence of quarantine and illness. 

The claim for payment of the difference resulting from 
the recalculation was successful before the Aachen La-
bor Court. The ordered quarantine does not exclude 
the claim for continued payment of remuneration of 
the employee who is unfit for work. It is true that the 
entitlement to continued payment of wages presup-
poses incapacity for work as the sole cause for the loss 
of the entitlement to remuneration. However, this re-
quirement was met in the case at issue, since the doc-
tor had certified the inability to work due to the head-
aches and stomach pains. In contrast, the claim for 
compensation under the Infection Protection Act only 
applies to persons who are excreted, infected or sus-
pected of being infected. Only in the case of the afore-
mentioned, where earnings are lost precisely because 
of a measure under infection protection law, must the 
compensation be paid. 
The subsidiary regulation of the Infection Protection 
Act must be resorted to only in the case of the afore-
mentioned persons for whom earnings are lost pre-
cisely because of a measure under infection protection 
law. 

 

 

 

 

 

 

Dates Taxes/Social Security September/October 2021

Control type Maturity 

Wage tax, church tax, solidarity surcharge 10.09.20211 11.10.20212 

Income tax, church tax, solidarity surcharge 10.09.2021 not applicable 

Corporate income tax, solidarity surcharge 10.09.2021 not applicable 

Sales tax 10.09.20213 11.10.20214 

Referral5 13.09.2021  14.10.2021 
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End of grace period of 
above tax types when paid 
by: 

Check6 10.09.2021 11.10.2021 

Social security7 28.09.2021 27.10.2021 

Capital gains tax, solidarity surcharge  
The capital gains tax and the solidarity surcharge on it  

must be  
paid to the responsible tax office at the  

same time as a profit distribution is made to the shareholder. 

1 For the past month. 
2 For the past month, for quarterly payers for the previous calendar quarter. 
3 For the past month, in the case of permanent extension for the penultimate month. 
4 For the past month, in the case of a permanent extension for the penultimate month, for quarterly payers without a permanent extension 

for the past calendar quarter. 
5 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 
payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the same 
as the due date. 

6 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the 
tax office. A direct debit authorization should be issued instead. 

7 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 
penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contri-
bution statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. 
on 24.09.2021/25.10.2021, in each case at midnight). Regional peculiarities with regard to the due dates may have to be taken into 
account. If payroll accounting is performed by external agents, the payroll data should be sent to the agent approximately ten days 
before the due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 
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