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Dear Sir or Madam, 

Investments in funds are popular. Gold ETFs represent a special form. The 
German Federal Fiscal Court has recently ruled on the question of taxation 
of the gain from the sale of shares in a fund under Swiss law that invests its 
capital solely in physical gold.  
 
Particularly in the area of high-priced real estate transactions, it is possible 
time and again to avoid real estate transfer tax by means of structuring 
measures. On July 1, 2021, the Act Amending the Real Estate Transfer Tax 
Act came into force, which aims to curb abusive tax arrangements by means 
of so-called share deals in the real estate transfer tax. 
 
The external audits include the tax audit, the special VAT audit and the ex-
ternal wage tax audit. In addition, there is also the tax investigation depart-
ment, which is mainly active in determining facts relevant to criminal tax law. 
In this issue, you will find a description of an external audit by the tax office. 
 
Do you have any questions about the articles in this issue of Monthly Infor-
mation or about other topics? Please contact me.  
I will be happy to advise you. 
 

 

 

  

Steuerberaterin Sibille Decker 

Berliner Alle 47 
64295 Darmstadt 

Phone: 06151 9183642 
Fax: 06151 9183641 

E-mail: stb@sibilledecker.de 
www. sibilledecker.de 
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Income tax 

Gains from the sale of gold ETF fund units 

The profit from the sale of shares in a fund under Swiss 
law that invests its capital solely in physical gold is sub-
ject to taxation under the Investment Tax Act and the 
Income Tax Act. This was decided by the Federal Fiscal 
Court. 

In the case in question, the plaintiff acquired shares in 
a gold exchange traded fund (gold ETF) issued in Swit-
zerland by X Bank in 2009, which it sold in the year in 
dispute 2015 at a profit of EUR 26,519. The gold ETF 
was an investment fund under Swiss law. The invest-
ment objective of the fund was to track the perfor-
mance of the precious metal gold, which is why the 
fund invested exclusively in physical gold. Investments 
in other values were not intended. In the income tax 
assessment for the year in dispute, the defendant tax 
office declared the profit generated by the plaintiff 
from the sale of the gold ETF to be taxable as income 
from capital assets at the tax rate applicable to capital 
income. In its appeal against the income tax assess-
ment, the plaintiff claimed that the sale of the fund 
units should be treated as the sale of physical gold and 
that the gain was tax-free due to the expiry of the one-
year speculation period under the German Income Tax 
Act. The action was unsuccessful before the Federal 
Fiscal Court. The latter confirmed that the gain from 
the sale of shares in a fund under Swiss law, which in-
vests its capital solely in physical gold, is subject to tax-
ation. 

Reclaiming child support when it is paid to the 
child 

It was disputed between the parties whether the Fam-
ily Benefits Office was entitled to reclaim child benefits 
paid by the plaintiff to her daughter for the period 
from January 2012 to March 2017. 

The Federal Fiscal Court (Bundesfinanzhof) ruled that 
in the case in dispute, the family benefits office has a 
repayment claim against the mother under the Ger-
man Fiscal Code (Abgabenordnung). The child benefit 
had been paid for the period in dispute without any 
legal basis. In the present case, the mother was the re-
cipient of the child benefit paid without legal grounds. 
Although she had a claim to child benefit for her 
daughter for the period in dispute, at the time of the 
payment the claim had already been satisfied by the 
benefits to secure subsistence which the job center 
had paid to the plaintiff's daughter under Book II of 
the Social Code and had therefore expired. 

Tax office recognizes higher flat rates for job-re-
lated relocation 

Anyone who moves for 
work-related reasons 
can claim the expenses 
for this against tax. In 
addition to larger items 
such as brokerage 
costs, travel expenses 
or the cost of freight 
forwarding, which must be documented individually, a 
lump sum for other moving expenses is also deducti-
ble. To this end, the German Federal Ministry of Fi-
nance has published new flat rates for moving ex-
penses, which will already apply to moves as of  
April 1, 2021.  

Employees who move for work-related reasons can in-
itially apply a lump sum of 870 euros. For each addi-
tional household member, e.g. spouse, children, step-
children or foster children, an amount of 580 euros 
each can be added. Those who move but have not had 
their own apartment or do not move into their own 
apartment up to now can at least claim a lump sum of 
174 euros when they change their place of residence. 
The prerequisite is that the move was made for pro-
fessional reasons. It is not the distance that is saved by 
moving to the workplace that is important, but the re-
duced travel time: Anyone who needs around one 
hour less to get to work each day as a result of the 
move can claim the lump sum. 

Does an e-balance sheet have to be submitted at a 
financial cost of approx. 40 euros? 

The dispute concerned the obligation of an entrepre-
neurial company (UG) to submit an electronic balance 
sheet. The question was whether it is personally and 
economically reasonable for a UG, whose business 
purpose is the operation of Internet platforms, to sub-
mit its tax balance sheet in electronic form if its man-
aging director has no knowledge of taxation and the 
UG is making losses or only generating low profits.  

Undue hardship" within the meaning of the Income 
Tax Act does not exist merely because the income of 
the taxpayer drawing up the balance sheet is low or 
negative in the financial year. Rather, it must be as-
sessed whether, in view of the scope of the balance 
sheet and the income statement, the costs to be borne 
by the taxpayer are disproportionate. Only if this is the 
case, there is a not insignificant financial expense in the 
sense of the tax code. This was the decision of the Fed-
eral Fiscal Court.  
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A financial expense of 40.54 euros for the electronic 
transmission of the balance sheet and the profit and 
loss account in accordance with the officially pre-
scribed data record, as required by the Income Tax Act, 
is not (economically) unreasonable even for a "very 
small business". 

Tax consequences of bonus payment from private 
health insurance company 

Private health insurance policyholders often have a 
provision in their contract for bonus payments if they 
have not submitted any medical expenses in the year 
in question. However, bonus payments from a private 
health insurance company reduce the health insurance 
contributions that are deductible as special expenses. 
This applies at least to bonus payments that are paid 
regardless of whether or not insured persons had to 
bear any medical expenses at all. Private health insur-
ance policyholders should therefore check whether the 
bonus payment from the health insurance company is 
more favorable, taking into account the tax effects, be-
fore finally waiving the submission of the actual costs 
incurred to the health insurance company. In addition, 
the reasonable burden must be taken into account, 
which is based on the total amount of income, the ap-
plicable tax table and the number of children. In the 
case of a claimed bonus payment, self-borne medical 
expenses may not be deducted as extraordinary ex-
penses. A deduction of costs as extraordinary expenses 
is always excluded if there was a possibility of insur-
ance and thus reimbursement, but this was not 
claimed, as there is then a lack of the so-called inevi-
tability of these costs. 

Cash deposits as taxable income by way of esti-
mation 

The Münster Fiscal Court has commented on the 
recognition of cash payments as taxable income by 
way of estimation due to a breach of the duty to co-
operate. 

The requirements for an estimate had been met. The 
plaintiff had not provided sufficient clarification of her 
statements and had otherwise violated her duty to co-
operate. The plaintiff had not complied with these ob-
ligations with regard to the cash deposit of the amount 
totaling 70,000 euros into her account. The plaintiff 
claimed that the said amount was a loan. However, she 
had not named the lender. Thus, she had not fully dis-
closed the facts relevant for taxation. For the tax treat-
ment of a loan, it was of decisive importance who the 
lender was. Both the tax office and the tax court must 

be enabled to clarify the facts by naming the lender, 
for example by questioning the lender.  

The applicant had not fulfilled its obligation to name 
the lender during the entire administrative and legal 
proceedings. Further investigations into the identity of 
the lender were not possible because the plaintiff had 
expressly refused to provide further information on 
the identity of the lender and the lender had indicated 
that it was not available to provide further information. 

The amount of the taxable income was to be estimated 
at 70,000 euros. In this context, it must be taken into 
account that the taxpayer, when paying funds into a 
business account or into an account used both for 
business and private purposes, is under an increased 
obligation to cooperate in examining the question of 
whether there is taxable income or non-taxable addi-
tions to assets (in particular loans or deposits) because 
of the connection established by the taxpayer himself 
between private and business assets. In the event of a 
breach of this duty, the tax office or the tax court could 
assess the facts without further factual clarification to 
the effect that there is non-taxable income in the 
amount of the unexplained capital injections. 

Real estate transfer tax 

New rules due to the Act Amending the Real Es-
tate Transfer Tax Act 

Until now, share deals have enabled real estate inves-
tors, as well as family businesses with real estate hold-
ings or private real estate owners, to save on real es-
tate transfer tax. Share deals can be found in all legal 
forms with real estate held as private or business as-
sets. On May 7, 2021, the German Bundesrat approved 
a law that does not prohibit this practice, but makes it 
more difficult. It came into force on July 1, 2021.  

According to the Federal Ministry of Finance, practice 
has shown that, particularly in the area of high-priced 
real estate transactions, it is possible time and again to 
avoid real estate transfer tax by means of structuring 
measures. It is no longer acceptable that the tax losses 
caused by such arrangements are financed by those 
who are unable to make such arrangements. The aim 
of the Act Amending the Real Estate Transfer Tax Act 
is therefore to curb abusive tax structuring by means 
of share deals in the real estate transfer tax. 

The essential element of the reform is that the tax-trig-
gering limit has been reduced from 95% to 90%. 
Further innovations are: 
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 new supplementary item. 

 Holding periods have been extended from five to 
ten years: in future, tax will therefore be payable if 
more than 90% of the shares in a real estate com-
pany change hands within ten years. 

 Application of the substitute assessment basis to 
sales of real property also in the retroactive period 
of conversion cases. 

 Extension of the reservation period to 15 years. 

 Extension of lock-up periods for real estate hold-
ing partnerships. 

Note 

The legal subject matter is complex. In addition to 
the basic facts, there are supplements, exceptions 
and re-exceptions to be taken into account. As a re-
sult, the real estate transfer tax is very susceptible to 
inaccurate results with accompanying disputed tax 
assessments. 

Wage tax 

Income from the transfer of a pension commit-
ment to a pension fund 

In the case in question, a GmbH had granted a pension 
commitment to a shareholder and managing director 
(plaintiff). When the GmbH was sold, the activity as 
managing director was terminated and the pension 
obligation entered into was transferred to a pension 
fund. The defendant tax office attributed to the plain-
tiff's taxable wages an amount equal to the pension 
provision of 233,680 euros formed at the GmbH. The 
plaintiff was of the opinion that there was no salary 
and that if salary was to be assumed, it would be tax-
free. The action before the Cologne Fiscal Court and 
the appeal before the Federal Fiscal Court were unsuc-
cessful. In the opinion of the Federal Fiscal Court, the 
Cologne Fiscal Court was right to rule that the GmbH 
had paid the plaintiff taxable wages by transferring the 
pension commitment in return for payment of the re-
demption payment to the pension fund. Furthermore, 
the income received by the plaintiff as a result of the 
transfer of the pension commitment from the GmbH 
to the pension fund was not tax-exempt in the case in 
dispute, as it was undisputed that the GmbH had not 
submitted the application required for tax exemption 
under the German Income Tax Act. 

Private use of company telephone subject to pay-
roll tax? 

An employee had initially sold his private telephone to 
the employer and then used it for business purposes. 
For this purpose, both parties concluded a purchase 
agreement for the device at a price of one euro. The 
employer assumed the entire cost of the mobile phone 
contract and, as is customary for business telephones, 
did not deduct any wage tax on it. In the course of an 
external wage tax audit, however, a dispute arose with 
the tax office because the auditors considered the sale 
of the cell phone to the employer to be an abuse of 
the tax system. The symbolic price of one euro was not 
customary. For this reason, the auditors demanded 
retroactive wage tax on the costs of the mobile phone 
contract borne by the employer.  

The action brought against this before the Munich Tax 
Court was successful. The amount of the purchase 
price is irrelevant for the tax exemption of the phone. 
This applies even if an employee sells a previously pri-
vate cell phone to his employer for just one euro and 
then gets it back as a company cell phone. However, 
the ruling is not yet legally binding.  

External audit 

The external audit by the tax office 

The external audits include the tax audit, the special 
VAT audit and the external wage tax audit. In addition, 
there is also the tax investigation department, which is 
primarily active in determining facts relevant to crimi-
nal tax law. By law, tax audits are only carried out in the 
case of agricultural, forestry and commercial enter-
prises, and in the case of self-employed persons. 

In order to ensure an appropriate selection of the com-
panies to be audited, they are divided into certain clas-
ses according to their size (large companies, medium-
sized companies, small companies and micro compa-
nies). Depending on the classification, a different de-
partment on the administrative side is often entrusted 
with the audit: for large companies, the large and 
group company audit, for medium-sized and small 
companies, the official company audit departments of 
the tax office. Micro-enterprises are more often au-
dited directly by the responsible tax office clerk. 
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The audit begins with the first audit actions. The order, 
which must be communicated to the company to be 
audited, contains the start date, the period to be au-
dited and also the name of the auditor. In this day and 
age of electronic accounting, a data carrier is often re-
quested with the audit order, which the auditor evalu-
ates in advance. For this purpose, the auditor usually 
uses analysis software. This practice is also considered 
permissible by the tax courts. 

The on-site audit usually ends with a final meeting in 
which the auditor's findings are discussed with the tax-
payer and his or her advisor. Subsequently, the audit 
report is prepared and sent. Objections to the report 
are possible, but not legally effective. This is only pos-
sible with an appeal against the amended tax assess-
ments issued after the audit. 

The special sales tax audit and the external wage tax 
audit deal with delimited audit areas by special experts 
from the tax authorities. In addition, the tax authorities 
also employ auditors with special expertise, e.g. for 
foreign relations, valuation of pension provisions, but 
also federal tax auditors from the Federal Central Tax 
Office. In the course of a tax audit - but also without 
such cause - the tax office obtains information from 
many authorities in Germany on matters with tax im-
plications, but on the other hand also passes on find-
ings obtained to other tax authorities by means of con-
trol notifications. This also applies to foreign tax au-
thorities within the framework of intergovernmental 
administrative assistance. 

Procedural law 

On the request to hand over a data carrier in ac-
cordance with "GDPdU" for tax audits 

The request of the tax authorities to a taxpayer who 
calculates his profit by means of the income statement 

to provide a data carrier "in accordance with GDPdU" 
(principles of data access and verifiability of digital 

documents) at the beginning of an external audit is to 
be understood as unlimited access to all electronically 
stored documents irrespective of the taxpayer's rec-
ord-keeping and storage obligations under the Ger-
man Fiscal Code and is therefore unlawful. 

In the opinion of the Federal Fiscal Court, such a re-
quest would also be disproportionate if, in the case of 
a person subject to professional secrecy, it was not en-
sured that the data access and the evaluation of the 
data would only take place in the business premises of 
the taxpayer or in the offices of the tax administration.  
or in the offices of the tax authorities. 

Labor/Social Law 

Calculation basis for pension notice must be com-
prehensible 

Pension insurance institutions may not omit any infor-
mation from the pension notice that is indispensable 
for checking the calculation. If crucial information is 
only supplied in an appeal, the pension insurance pro-
vider must reimburse the costs of an appeal. This was 
the decision of the North Rhine-Westphalia Regional 
Social Court. 

Dates Taxes/Social Security October/November 2021

Control type Maturity 

Wage tax, church tax, solidarity surcharge 11.10.20211 10.11.20212 

Sales tax 11.10.20213 10.11.20214 

End of grace period of 
above tax types when paid 
by: 

Referral5 14.10.2021  15.11.2021  

Check6 11.10.2021 10.11.2021 

Trade tax not applicable 15.11.2021 
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Property tax not applicable 15.11.2021 

End of grace period of 
above tax types when paid 
by: 

Referral5 not applicable 18.11.2021 

Check6 not applicable 15.11.2021 

Social security7 27.10.2021 26.11.2021 

Capital gains tax, solidarity surcharge The capital gains tax and the solidarity surcharge on it must be paid to the responsible 
tax office at the same time as a profit distribution is made to the shareholder. 

1 For the past month, for quarterly payers for the previous calendar quarter. 
2 For the past month. 
3 For the past month, in the case of a permanent extension for the penultimate month, for quarterly payers without a permanent extension 

for the past calendar quarter. 
4 For the past month, for the penultimate month in the case of permanent extension, for the past calendar quarter in the case of quarterly 

payers with permanent extension. 
5 As a rule, advance VAT returns and wage tax returns must be submitted (electronically) by the 10th of the month following the filing 

period. If the 10th falls on a Saturday, Sunday or public holiday, the next working day is the deadline. No late fees will be charged if 
payment is up to three days late. A remittance must be made early enough so that the value date on the tax office's account is the same 
as the due date. 

6 If payment is made by check, it should be noted that payment is not considered made until three days after the check is received by the 
tax office. A direct debit authorization should be issued instead. 

7 Social security contributions are uniformly due on the third last bank working day of the current month. In order to avoid late payment 
penalties, the direct debit procedure is recommended. All health insurance funds have a uniform deadline for the submission of contribu-
tion statements. These must be received by the respective collection agency no later than two working days before the due date (i.e. on 
25.10.2021/24.11.2021, in each case at midnight). Regional peculiarities with regard to the due dates may have to be taken into account. 
If payroll accounting is performed by external agents, the payroll data should be transmitted to the agent approximately ten days before 
the due date. This applies in particular if the due date falls on a Monday or on a day after a public holiday. 
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